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INDICTMENT 



UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

- v - 

• FERGUS M. SLOAN, JR., 

CARL W. ANDERSON, 

"DONALD EUCKER, 

JOHN J. VILLANI, and 
'THOMAS C. KILDUFF, 

Defendants. 


The Grand Jury charges 


■ 74 CUB. 859 



Introduction 

» ’ * r , 

1. At all times relevant herein, Orvla Brothers 
& Co. ("Orvls"), a New York limited partnership doing busiaees\V&*;«, 

as a securities brokerage firm, was a member of the New YcrW , i 

*> • . * 

and American Stock Exchanges and the National Association c2 v .i 
Securities Dealers, Inc., having its principal pUca rif boat- .j * . 

ness at 30 Broad Street, New York, New York. Orvis transactor, - 
a business in securities on its own behalf and on behalf of , 
approximately 23,000 customers. In 1969 and 1970 Orvis ex- . . .> • 
perienced substantial losses which endangered its net capital 
and impaired its ability to remain solvent. As of June 3, 1970, , 
Orvis was suspended as a member of the New York and American 


Stock Exchanges. 

2. The defendant FERGUS M. SLOAN, JR., at relevant 
times herein, was the managing partner of Orvis and, as such, 
had and exercised the overall responsibility for Orvis 


operations. 
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3. Th3 defendant CARL W. ANDERSON, at relevant 
✓ 

times herein, was the Chairman of the Executive Committee 
of Orvis and, as such, had the responsibility of assuring' 
that the policies of the Executive Committee were enforced. 

In addition, ANDERSON was the partner in charge of corporate 
finance. 

4j The defendant DONALD EUCKER, at relevant 
times herein, was the partner in charge of operations at Orvis 
and a member of the Executive Committee. As such, EUCKER was 
responsible for the day to day operation of Orvis, including 
the supervision of "cage" operations and maintaining proper 
segregation of custcaer-fully-paid-for securities. 

5. The defendant JOHN J. VILLANI, at relevant 
times herein, was a partner and a member of the Executive 
Committee. 

6. The defendant TKAGiAS C. KILDUF7, at relevant 
times herein, was the partner in charge of financial operations 
and a member of the Executive Committee. 

COUNT ONE 
The Conspiracy 

The Grand Jury further charges: 

1. From on or about the 1st day of September, 1968, 
up to and including the 30th day of June, 1971, in the Southern 
District of New York and elsewhere, FERGUS M. SLOAN, JR., CARL 
W. ANDERSON, DONALD EUCKER, JOHN J. VILLANI, and THCMAS C. 
KILDUFF, the defendants, and Orvis, named herein as a co-con¬ 
spirator bat nof as a defendant, and others to t h e Grand Jury 
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known and unknown, unlawfully, wilfully and knowingly did 
combine, conspire, confederate and agree together and with 
each other to commit offenses against the United States and 
to violate the following laws of the United States: Title 
15, United States Coda, sections 78g, 78h, 75j(b), 78q(a) 
and 78ff; 12 C.F.R. 220; 17 C.F.R. Sections 24().8c-l, 

240.10b-5, ! 240.17a-3, 240.17a-4, 240.17a-5. 

OBJECTS 0? THE CONSPIRACY 

2. It was part of said conspiracy that said de¬ 
fendants and their co-conspirators unlawfully, wilfully and 
knowingly would, directly and indirectly, hypothecate and 
arrange for and permit the continued hypothecation of fully 
paid for securities carried for the account of customers of 
Orvis under circumstances that permitted such securities to 

be hypothecated and subjected to liens and claims of pledgees. 

3. It was further a part of said conspiracy that 
said defendants and their co-conspirators unlawfully, wilfully 
and knowingly would, directly and indirectly, by the use of 
means and instrumentalities of interstate commerce, of national 
securities exchanges, and of the mails, use and employ manipu¬ 
lative and deceptive devices and contrivances in connection 
with the purchase and sale of securities in contravention of 
Rule 10b-5 (17 C.F.R. Section 240.10b-5), a rule prescribed 

by the United States Securities & Exchange Commission (S.E.C.) 
as necessary and appropriate in the public interest and for 
the protection of investors. 
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4. It was further a part of said conspiracy that 

✓ 

said defendants and their co-conspirators unlawfully, wilfully 
end knowingly would, directly and indirectly, make, lcocp and 
preserve and cause to be made, kept and preserved false and 
fraudulent books, accounts and other records of Orvis which 
purported to reflect the true, accurate and current financial 
condition of Orvis, when in truth and in fact as the de¬ 
fendants well knew, said books, accounts and other records 
were materially false and fraudulent, in contravention of 
Rules 17a-3 and 17a-4 (17 C.F.R. Sections 240.17a-3 and 
240.17a-4), rules prescribed by the S.E.C. as necessary and 
appropriate in the public interest and for the protection of 
investors. 

5. It was further a part of said conspiracy that 
said defendants and their co-conspirators unlawfully, wilfully 
and knowingly would, directly and indirectly, make and cause 
to be made false and misleading statements in applications, 
reports and documents required to be filed with the S.E.C., 
which statements were false and misleading with respect to a 
material fact or facts, in contravention of Rule 17a-5 (17 C.F.R. 
Section 240.17a-5), a rule prescribed by the S.E.C. as neces¬ 
sary and appropriate in the public interest and for the 
protection of investors. 

6. It was further a part of said conspiracy that 
the defendants and their co-conspirators unlawfully, wilfully 
and knowingly, would, directly and indirectly, extend credit 
and arrange for the extension and maintenance of credit,to and 
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for customers of Orvis on securities in contravention of 
Regulation T of the Beard of Governors of the Federal 
Reserve System (12 C.F.R. Section 220), a regulation. pre¬ 
scribed by the Federal Reserve System for the purpose of 
prevent ins the excessive use of credit for the purchase 
or carrying of.securities, 

MEANS OF Tire CONSPIRACY 

7. Among th 2 means by which the defendants and 
their co-conspirators would and did carry out the conspiracy 
were the following: 

(a) In or about April, 1969, the defendants 
SLOAN, ANDERSON, EUCKER, VILLANI, and KILDUFF, discovered 
that Orvis was in violation of New York Stock Exchange Rule 
325 which prohibits a member firm's aggregate indebtedness 
to exceed twenty times its net capital. Instead of reporting 
the serious financial condition of Orvis to the Exchange and 
SEC, as required, the defendants and their co-conspirators 
would and did engage in a course of conduct to fraudulently 
conceal the true financial condition of Orvis. 
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(b) The defendants SLOAN, ANDERSON, VILLAHI, 
EUCICER and KILDiJFF and ethers would end did show m; valid 
present income and good capital on the books and records 
of Orvis projected commissions receivable from Clinton 
Oil Company ("Clinton") on the sale to the public of an 
estimated $20,000,000.00 of participating interests in 
Clinton Oil and Gas Programs in 1969. In order to accomplish 
£his the defendants would cause the opening of a customer's 
cash account m the name of Clinton Oil Company to record 
projected commissions receivable in 1959 in the amount of 
$797,100.00 and to reflect the account on the books and 
records of Orvis so as to overstate the firm's'capital in the 
17A-5 report filed with the SEC on October 16, 1969, 

(c) The defendant KILDUFF with the consent of 
the other defendants would cause the omission of certain 
expenses, namely commissions payable to the firm's sales 
representatives, from the books and records of Orvis for 
the purpose of overstating the firm's net capital. 

(d) The defendants SLOAN, EUCKER and KILDUFF 
consent of the other defendants, would use $500,000.00 

paid to Orvis on August 22, 1969, on account of the commissions 
receivable from Clinton, to offset losses in excess of 
$1,000,000.00 realized in 1969 in the Orvis trading account 
without reducing the outstanding debit in the Clinton 
receivable account. 





i 
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, .J ' • 

(c) The defendants SLCAN, EUCICER, and ICILDUFF 

✓ 

with the consent of the other defendants »;ould and did post 
without cost as securities in the firm's capital in April 
and Kay, 1969, 9,344 shares of Clinton Oil common stock, 
valued at $275,000.00, which the defendants well knew had 
been delivered for sale by a customer. 

■ (f) The defendants SLOAN and EUCKER With the 

consent of the other defendants would and did reduce the 
firm's capital investment subject to 307. haircut provision 
of Rule 325. In order to accomplish this SLOAN and EUCICER 
would and did cause the posting on the books and records 
of a phony sale of 80,000 shares of Clinton Oil common 
stock for $880,000.00 to the Clinton Oil Pension Fund. 

(g) The defendants SLOAN, ANDERSON, EUCKER, 
VILLANI and KILDUFF would and did cause the extension and 
maintenance of credit to customers' cash accounts in violation 
of Reg T including but not limited to the following: 


DEBIT BALANCE 


MARTIN ACCOUNT 

8/31/69 

(52-6042) 

$326,000.00 

BOZEMAN ACCOUNT 

• 

(14-1682) 

$133,000.00 

FUND OF LETTERS ACCOUNT 

- 

(05-6910) 

$484,000.00 

AQUARIOUS ACCOUNT 


(03-4862) 

$ 32,740.00 



- 
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(h) The defendant EUCKER with the consent of 
✓ 

the other defendants end others would and did permit r.rri 
cause as a regular business practice in 1969 and 1970 the 
hypothecation of fully paid for securities held by Orvis 
for the account of customers to bank and stock loans 
obtained for the benefit of Orvis in amounts in excess 
of $7,000,000.00. 

OVERT ACTS 

In furtherance of said conspiracy and to effect 
the objects thereof, the following overt acts were committed 
in the Southern District of New York and elsewhere: 

1. On or about February 5, 1969, the defendant 
ANDERSON caused Orvis to issue a check to Mrs. Rosa Bull 

in the amount of $201,773.75 on account of the sale of 8,425 
shares of unregistered International Control stock with 
knowledge that said trade had been disclaimed by the alleged 
purchaser of the stock. 

2. On or about April 16, 1969, the defendants 
SLOAN and KILDUFF with the consent of ANDERSON, EUCKER and 
others caused the receipt without cost of 4,344 shares of 
Clinton Oil stock into the Orvis trading account (62-2070) 
which were delivered to Orvis for sale for the account of 

a customer. 

3. In or about April, 1969, the defendant 
KILDUFF told the other defendants that he estimated the rat_j 
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of Orvis* aggregate" indebtedness to net capital to be in 
excess nf 30:1. At that time each defendant agreed that 
everything should be done to keep the firm in business, 
including the falsification of the books .and records 
of Orvis. 

A. On or about April 30, 1969, the defendants 
SL0A11, EUCKER and KILDUFF with the consent of the other 
defendants, caused the erroneous posting in the customers 
cash account captioned Clinton Oil Company (55-1400) a 
cash debit of $797,100.00. 

5. On or about May 15, 1969, the defendants 
SLOAN and KILDUFF caused the receipt without cost of 5,000 
shares of Clinton Oil stock into the Orvis trading account 
(62-2070) when in fact the shares were delivered for sale 

to the firm at a fixed price. 

6. On or about August 20, 1969, the defendants 

/ 

attended a General Partners Meeting of Orvis held at the 
New York Athletic Club in New York City. 

7. On or about August 22, 1969, the defendants 
SLOAN, EUCKER and KILDUFF caused the erroneous credit to 
the Orvis Trading Account (62-2075) of $500,000.00 received 
as advance payment on commissions receivable from Clinton. 

8. On or about August 28, 1969, the defendants 
SLOAN, EUCKER and KILDUFF caused the transfer of securities 
from a subordinated loan account to the Clinton Oil Account 
(55-1400). 
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W.J. I,Jr:d1C 

t 

! 9. On or ✓about August 28, 1969, the defendants 

SLOAN and ANDERSON caused the erroneous posting of a sale 
of 80,000 chares of Clinton Oil for $880,000.00 from the 
Orvis Trading and Investment Accounts (62-2075, 62-2080) 
to the Clinton Oil Pension Fund. 

10. On or about September 3, 1965, the defendants 
received a telegram from Clinton Oil refusing to confirm 
the 80,000 share trade. 

11. In or about September, 1969, the defendant 
SLOAN met with Rick Clinton in Wicheta, Kansas. 

12. On or about October 16, 1969, the defendants 
SLOAN, ANDERSON, EUCKER, VILLANI and KILDUFF caused the filing 
of a materially false and incomplete Financial Questionnaire 
(Form Xl7a-5) by Orvis with the SEC in New York City. 

13. In or about the first week of December, 1969, 

the defendant SLOAN caused the mailing of a customers' statement 
to the Clinton Oil Pension Fund. 
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14. On or about December 8, 1969, the defendant 

✓ 

SLOAN received n telegram for Clinton Oil disclaiming an 
alleged $880,000.00 due Orvis for the purchase of 60,000 
shares of Clinton Oil common stock. 

15. In or about October and November, 1969, 
the defendant EUCKER told an employee of Orvis to use 
customers' fully paid securities as collateral on bank 
loans obtained by Orvis. 

16. In or about October and November, 1969, 
the defendant EUCKER with the consent of the other 
defendants instructed employees of Orvis to continue the 
extension of credit to certain customers cash accounts 
which ware in violation of Reg. T. 

(Title 18, United States Coda, Section 371.) 

COUNTS 2 THROUGH 7 

The Grand Jury further charges: 

1. From on or about the 1st day of March 1969, 
up to and including the 16th day, of October, 1969, in 
the Southern District of New York, Orvis Brothers & Co., 
30 Broad Street, New York, New York ("Orvis"), a member 
of a national securities exchange, directly transacted 
business in securities directly with and for .others not 
members of a national securities exchange and, further, 
was a broker or dealer registered pursuant to Section 15 
of the Securities Exchange Act of 1934, as amended, and 
therefore was required by law [17 C.F.R. 240-17a-3(a)] to 
make and keep accurate and current books and records. 
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2. From'on or about the 1st day of March, 1969, 
up to and including the 16th day of October, 1969, FERGUS 
M. SLOAN, JR., CARL W. ANDERSON, DONALD LUCILER, JOHN J. 
VILLANI, and THOMAS C. KILDUFF, the defendants, unlawfully, 
wilfully and knowingly, did falsely make and maintain 
Orvis' books and records in a fashion which represented 
that Orvis 1 financial condition was sound when, in truth 
and in fact, as the defendants then and there well knew, 
Orvis was in serious financial trouble and was suffering 
significant losses which substantially impaired, and 
threatened to impair, its ability to remain solvent, which 
books and records hereinafter listed, were not current 
and accurate as hereinafter described; 


COUNT 

DATE OF 

FALSE ENTRY 

FALSE ENTRY 

DEFENDANTS 

2 

4/30/69 

Recording of $797,100 as a debit 
in the Orvis' cash account (55-1400), 
captioned Clinton Oil Co. 1969 Oil 
units. 

Sloan 

Anderson 

Eucker 

Villani 

Kilduff 

3 

8/26/69 

Recording of $500,000 as a credit 
to Orvis' Firm trading account 
(62-2075). 

Sloan 

Anderson 

Eucker 

Villani 

Kilduff 

4 

8/28/69 ' 

Transferring of securities from 

R.P. Clinton's subordinated loan 
account (06-8808), to account 

55-1400 to secure the debit balance 

Sloan 

Anderson 

Eucker 

Villani 

Kilduff 

5 

8/28/69 

Recording of a fictitious sale by 

Orvis of 80,000 shares of Clinton 

Oil stock for $880,000 to the 

Clinton Oil Co. Pension Fund, 

(Account No. 06-2075). 

Sloan 

Anderson 

Eucker 

Villani 

Kilduff 
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COUNT DATE 0? 


6 A/16/69 


7 5/20/69 


false entry 


DEFENDANTS 


Recording of 4,344 shares of Clinton 
Oil stock without attributing cost 
to the Firm trading account, 

62-2070 


Sloan 
Anderson 
Eucker 
Villani 
Kilduff 


Recording of 5,000 shares of 
Clinton Oil stock without 
attributing cost to the Firm 
trading Account, 62-2 070 


Sloan 
Anderson 
Euc leer 
Villani 
Kilduff 


(Title 15, United States Code, Sections 73q(a) and 78ff, 
17 C.F.R. Section 240.17a-3). 

COUNT 8 


The Grand Jury further charges: 

1. Orvis Brothers & Co., (Orvis) was a brokerage 
firm, a member of the New York Stock Exchange and American 
Stock Exchange, and was registered as a broker and dealer 
pursuant to Section 15 of the Securities Exchange Act of 
1934, as amended, and therefore was required by law (17 
C.F.R. 240-17a-5), to file for the 1969 fiscal year a 
report of financial condition containing the information 
required by Form X-17A-5. 

2. On or about the 16th day of October, 1969, in 
the Southern District of New York, FERGUS M. SLOAN, JR., 

CARL W. ANDERSON, DONALD EUCKER, JOHN J. VILLANI, and 
THOMAS C. KILDUFF, the defendants, unlawfully, wilfully 
and knowingly did make, and cause to be made, statements 

in an X-17A-5 report of financial condition of Orvis which 
statements were false and misleading with respect to material 


facts in that: 
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n) Statements of the trading and 

investment accounts of Orvis were 
falsely inflated. 

b) Statement of the correction of 
customers’ fully paid securities 
loaned and pledged in error was 
false. 

c) Statement of balances in customers' 
cash accounts was falsely inflated. 

(Title 15, United States Code, Section 7Sq(a) 
and 78ff and 17 C.F.R. Section 240.17a-5; 

Title 18, United States Code, Section 2.) 

COUNT 9 

The Grand Jury further charges: 

1. From August 1, 1969 to June 3, 1970, Orvis 
Brothers & Co., was a brokerage firm, a member of the 
New York Securities and Exchange, and a registered broker 
and dealer pursuant to Section 15 of the Securities and 
Exchange Act of 1934, and, as such, was subject to the 
provisions of Rule 8c-l (17 C.F.R. Section 240.8c-l), 

a rule prescribed by the S.E.C. for the protection of 
investors. 

2. From on or about the 1st day of August, 

1969 up to and including the 3rd day of June 1970, in 
the Southern District of New York, FERGUS M. SLOAN, JR., 
CARL W. ANDERSON., DONALD EUCKER, JOHN J. VILLANI, and 
THOMAS C. KILDUFF, the defendants, u ilawfully, wilfully 
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and knowingly, did, directly and indirectly, hypothecate 
and arrange for and permit the continued hypothecation 
of fully paid for securities carried for the account of 
customers of Ortis under circumstances that permitted 
such securities to be hypothecated and sublected to liens 
and claims of pledges in amounts up to $7,000,000.00. 

(Title 15, United States Code, Sections 78h 
and 78ff and 17 C.F.R. Section 240.8c-l; 

Title 18, United States Code, Section 2.) 



'...I , 

LTL J. #U1 


r< 




paul j. Curran 

United States Attorney 
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Defendants. 



7A Ci-. 099 ( ;) 


. Vhe Grand Jury : 

Introduction 

1. At nil tines rulw; at herein, Orvia Brothers 
u Co. ("Crvio*'), a ::_v York limited port■r.wrshl? 

busiuasa tip u securities btofccrs** flro, ucs a rcuber of the 
i.cv> iotk cad aric.n 3tcck E::ch; ; np,c 3 end the rafcicr.nl 
Association of recr.rlt.los Dealers, Inc., having itu principal 
place cf business at 30 Broad .'.'treat, ’.lav York, ik-.- York. 

Cr ‘i. tr/insactod a business in securities on its c a bolt-*If 
iim on bo naif of r.pproxinatoly 23,000 ouster .ora. In 1V09 
cr.d 19/0 Orris experienced substantial losses vhich .vad-.v ..-rod 
■* ta nat oa I-i^al •■lad impaired its ability to re: ait: solvent. 

2. The defendant FERGUS K. SLOAJI, JR., at reinvent 
tiu-.as herein, vae the tvmacins partner of Orvis and, as such, 
had and exercised the overall responsibility for Orvis• 
operations. 

3. The defendant CARL If. A’TbERGO;], at relevant 
tires herein, the Chair,'an of the Executive Cornittec 
of Orvis w»fl, as such, hed tha responsibility of assuring 
tl'.at the policies of the Executive Cor;-it:tee ware enforced. 

In addition, fi VD.ORBOII vc3 the partner in choree of concrete 
finance. 







Indictment 


■U •if. ; o ! r. . . l*:,* o*" f ft I \ 

v •: :v• IUj for t* 


« J' ” , .-t v,»li.ivMC 
• 2 :.fo:'.c nt 

• Co* •• inure. As sr-h, 
r.o iV.y o: rion of 


Or l: , •< l’.nMn*: the <_* J'icn of **»:; r .■>: ret Ions end 

•. 1 \. vn-'-T *:C};iv/.ft?IcR of to:te» .-r- 4 ully-pait!~for 


5. dof-'niVut Jf:dJ J. ft relevant . 

t:i or. i iccin, vr.a n ;i.irc ^ f . r! n ' cr i f ».r the Xror.utivu 


Corvitton. 

6. Tf.! T::0'!A> C. r.ILL-VFF, c.t relevant 

ti? vh ! I'vcin, v~.s too partner in chr.v: i of fir.inciol 
optration 3 find c iX".scr of too rr.acutivo Cor-lttee. 

f'iU.r? _c t:: 

T:.(S i YJ\ c r 

Tha Grand Jury further ^herpest 

1. Free? on or about t.:e 1st -Jay of Septetbar. 

19'jfl up to and includin'; the 31eh day of June, 1971, in the 

i 

Southern 01strict of i’ev York noud rIrewhore, FhhCL'S !*, SI.CA11, 

j 

JP., CAhL *\’.5DwF5f>'{, pi) ’Aid) IVf. :>!?., JO’.lIi J. VILLAhl, and 
TMO'/AS C. KILIiUFF, the dnf 2rnJr.nt3, and Orvia, nared heroin 
n3 a co-conspirator Lot rot rs a difcr.Jjiut, end othoro to 
tha Grand Jury hnc.:n and vrdvivjvn, \ -.lawfully, vil fully end 
fcnovinfily dit? ccrobine, conspire, confederate and aerea 
together and vith each other to ccraait of feru>0.3 ar,air.3t the 
United States and to violate the following lavra of the 
Vr.it eel Stntnsi [Statutory references oritted at the Court* 9 


direction.] 


OP* JT.C1 9 OF Tj!C COhSflhAC/ 


2. It fore;.nr a p« rt oi said wr.jdr.wy that 
snld defendants and their, co-ccmipiratoro unlawfully, wilfully 
and hncvJ.np.ly would, rlirictl? or.d indirectly, r’-he, heap end 
preserve and cAo&a r.o he rmV*, end preserved false and 

freultl.'.t Toi/.e, necovnts end ovh.-r records of Or via which 


f 
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! ■ tec to l* i'..crt the t-ruc, accurate j.rd current ::C?1 

c- i.iiiHon of Cr.-io, when in truth nr.*! in fret ns the Cc- 
£ : --ats veil i:r;i,w, said Looks, accounts /ir.d other nnerds 
vern v'-terl tlly false arid fraudulent, in contravention of 
■•-1'* 17-.-3 ;:!ni 17a-?l (17 C.F.R. fee blur.a 2-’t0.17s-3 and 
2’-0.1’ ( 'a -<;), rules prescribed by the C.Y.C. ns :.ccary and 
appropriate in the public interest end for the protection of 
investor;;. 


3. It V33 further a pert cf uric! conspiracy that 
Raid defendants nr.d their co-ccnspirntors unlawfully, wilfully 
r.nd hrcvirrly would, directly and indirectly, rake r.nd cause 
to a : ade false and ratnleadinc statcn.cnts in applications, 
reports find docunc-nta required to ha filed with the S.2.C., 
Mch sta.tc-r.cnta vers fnlte r.nd misleading with respect to a 
material feet or facts, in contravention of Pule 17a-5 (17 
C.P.F.. Section 2*'!0.17a-5), a rule prescribed by the S.E.C. 
so r.ecc-rirvry and appropriate in the public 'nturest r.r.d for 
tha protection of investors. 


IT A ?: s OF f iT C Qh SPIEA C7 

^. /nons the r.enns by which the defendants and 
thoir co-conspirators would and did carry out the conspiracy 
were the follotrine: 

(r.) In or about April, 10 C-0, the defendants 
SLOAN, A1JPER50H, FUCKER, VILLAUI, end KILDtIFP, discovered 
that Crvis was in violation of Few York Stock Exchange Rule 
325 which prohibits a member firm's arercente indebtedness 
to exceed twenty times its net copitnl. Instead cf reporting 
the serious financial condition of Crvis to the Exchange* and 
SIC, tha defendants and their co-conspirators would nr.d did 
enji^e in a course of conduct to fraudulently conceal the 
true financial condition of Orvls. 
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(••>) 1:.-j def.r.'mts f-JAVI, V1M.M.I, 

ilJiT.n fni .x\Zj\T:'P and others '.cnld ri d did shew un valid 
j'V’f j’t'Tit Ir.cc-o rr.d reed capital Jn the hocks and records 
cf Or vis j.>rojactcd ct. 1 l icrs y. col rMo rc:n C3.lnt.cn Oil 
Ccr.prr.y ('Clinton 1 ') on the sale to th.? puh-3 3.c of <*.n 
osti-".tcrt £20,000,001!. 90 of pcrfclolpr.tln- interests in 


Clinton Oil J Cm In-o' wm. In IJflO. In order to ccce: plir-h 
this the defendants would env.se tl.e openin'; of a customer's 
cr.sh recount In the »n:*c of Clinton Oil Com.pf ny to record 
projected cc: I scions receivable ir. llC? in the r.-ount of 
0757* 1000.00 end to in flect the account cr>. the hooks find 


* 

records of Orvis so e.s to overstate the flrn’s capital In the 
17A-5 report filed with the .SVC on October If, 1?6?. 

(c) '.lie c’cfc.T'rr.t I'TTJ'UFF with the consent of 
the other defendants would cause the omission of certain 
expenses, nnr.iely corr.issicns payable to the firm's sales 
rcsprecuntativec, fren the hooks and records of Orvis for 


the purpose of overstating the- firm's net capital. 


(d) The defendants SLOAN, rUCKFR and KILI/d!-'? 

with the consent of the other defendants, would use £509,000.00 
paid to Ci vle on August 22, 1569, on account of the cormissions 
receivable fern Clinton, to offset losses in excess of 
yl ,000,000.00 realised In 15 j? in the Orvlo trading account 
v.’lthour reducing the ourtrtr.r.ding debit in the Clinton 
receivable account. 

(e) the defendants, SLOAN, PUCKER, and KII.BUFF 
with the consent of th.o other defendants would and did post 
without cost as securities a*, cho i ]i j.f ;* capital .in ..,*ri 1 

and May, 1969, 9,3'^ shares of Clinton Cil cordon stock. 


valued at t’275,000.00 which the defendants well brew had 
been delivered for sale by a customer. 
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(I) 'Jhc (.'.cftiiM i’fs . Ijn. 4 .' : :\C i IX' with the 
'i “ t.‘ u» « or tip*--. V;>?.s would and d’d .’e*’v.e ; h- 


fir. t 

. 1 ft e.\ 

it.nl hive 

n rr cnt 

subject to 

3 Oh hr.ii 

!'C-It 

provision 

rf .’ 

ole 3: 

'5. In or 

dor to 

nccorpl' ->h 

i.hts :n/ 

-a;; 

and i I'CUbR 

wool 

d ."Sid 

did cause 

the p 

OMting on fl 

lie becks 

and 

re cords 

of a 

phony sale cC 

50,000 

oh. re.s of 1 

CF inter. i 

Ml 

iiorion 

.'.toe 

k Cor 

$ o L> 0 1 000 • 

00 to 

the Clinton 

Oil I’c n; 

;J on 

Fund . 




oyrn<T 

ACTS 






In furtho 

ranee < 

of said con 

spirncy ; 

md 

to effect 


the objects thereof, tho following overt nets ware con ..it ted 
in the Southern, Dial*riot o 2 Few York and elcsv/hcre: 

1. Cn cr about April If-, 1569, the defendants 
SLOAh’ and K1L0U1T with the consent of AdDLIiSti.!, T'.UCKLR and 
others caused the receipt without cost of 4,344 shares of 
Clinton Oil stool, into the Grvis trading account (62-2070) 
which were delivered to Orvis for sale for the account of 


a customer. 

9 Tr' O'* rtVniih 1 1 Of O « ,} » r . ,1 - . «• 

4 • 1 1. v- — Ju M - ^'--ij l wt«C t.v,4.wuwtuiii, 

KILDUFF told the other defendants that he estimated the 
ratio of Orvis' aggregate indebtedness to net capital to 
be in excess of 30:1. At .that title each defendant agreed 
that everything should be done to keep the firm in business, 
including the falsification of the books and records of 
Orvis. 


3. On or about April 30, 1969, the defendants 
SLOAM, UUCKLR and i.ILDUFF with the con3enc of the other 
defendants, caused the erroneous posting in the custorcra 
cash account captioned Clinton Oil Company (55-1400) a 
cash debit of $797,100.00. 

4. Cn or about !Jay 11, 1969, the defendants 
SLOAN' and i.ILDl ; FF caused the reccipc without cost of 5,000 
shares of Clinton Oil stock into the Orvis trading account 
(62-2070) when in fact the shares were delivered for sale 
to the firm at a fixed price. 
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i\*. or .-«! out 

/u.-.st 1959, t 

i.c defendants 

Cl / / * \ •• ] 

. 1 fbalFF 

ctvscd t! e i rroucc- 

rs credit to 

the ‘.h.vie "lie. 

• J !i t . « L CO\i« . t 

(C 2-2075) cf $1C0. 

f..)0.0 f J received 

as .. .v:r.ca : 

a at cr. re: 

i:.si cur. receivable 

from Clinton. 

7. 

Or. or about 

f tv ii h t 2 <} , 1569, t 

i!.: defendants 

f.I.OA!!, KLCRLR 

;r.d 1 ILDUIT 

caused the trarsfo 

r of securities 


frt.ri a subordinated loan account to the Clift ton Oil / ccount 
Ci-I'O). 

3. cr about August 2G, 1969, the defendants 
i’LO‘31 and Abb! .20.! caused the crrcutoua posting of a sale 
of 6.0,000 s’arcs of Clinton Oil for $1,30,000.00 fron the 
Orvis Trading auu Iuvrstnerc Accounts (62-2075, 62-20^0) 
to the Clinton Oil Pension IVr.d. 

9. It. or about Scpterbur, 1069, t!ic defendant 
FLC/dl i at with hick Clinton in Vichita, Kansas. 

3 0. On or about October 16, 1969, the defendants 
SIX)Ml, Alibi RFC.I, Li'CKLK, VILLAbT end i-ILbulF canned the 
filing of a materially false and incomplete Financial 
Questionnaire (Fern ‘/17a-5) by Orvis \:ith the SF.C in dew 
Yorl: City. 

11. In or about the first week of December, 1969, 
the defendant FLO All caused the nailing of a ci’otorers ’ 

Etc. Learnt to the Clinton til Pension Fund. 

12. In or a out October and November, 1969, 

the defendant IlCrUiR told r.n employee of Orvis to use 
crate - ra 1 paiu seevritito ns collateral cc- bank 

loans obtained by Orvis. . 
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C/UL \J. /JaV.USO.'l, vd-b\V-‘ UV *JOVU J. VIII/ .T, end 
T};0“ , S U. Kil.D'jjT, the JefcnJunts, unl.-\:fully, vilfnliy 
r.n.l knowingly did i .!»..<*, end ceuftis to If. vac-p., st t- . cats 
In nr. X- 1/A 5 report of fir...acini cc.u'ii inn of Or via v.-Mrh 
‘il:.it£tr.cnUs vote false nr d ; ir.lc::dir.r, vifch respect to 
natorial facts in that: 

<\) Stater.ioists of the irndi'.:;. and 
invent’.: cut accounts of Grvia 
vcre falsely Inflated. 

b) State, .out of the correction of 
customers' fully paid securities 
loaned and pledged in error vac 
false. 

c) Statement of balr.ncoa in customers' 
cash recounts v-aa falsely ir bated. 


iorjjL--.il 


I’/iUL j". CLV.r-Vi * . 

United dtatus Actoracy 







MOTION TO DISCUSS INDICTMENT, JANUARY 31, 1975 


IJN7TTJ) STAT! S DISTRICT COURT 
SOJTtlKRN DI1TR1CT CF M',7 YORK 

............ ------ x 


UNITED STATIS C? AMERICA, 

. v - 


74 Cr. S59 (i’K) 


FEPCUS M. SLO*.!T, JR., C\RL W. 

ANDERSCU, DCVALT) El'CKER, JO'.YI J. : 
VILLA'.;I nr.d TIIC'AS C. K1LTUFF, 

Defendants, 

.. 


NOTICE OK LOTION TO 
DISMISS iri'ICIMENT 
UMr.R RULES 7'c), c - (a) 
AND L2 AND FIFTH AND 

sixth AM:.L;r.,iS 


j 


S I R: 

PLEASE TAKE NOTICE that, upon the annexed affidavit 
of Jerome J. Londln, sworn to January 31, 1975, and upon the 
Indictment and all of the proceedings heretofore had herein, a 
motion will be raade by the "odercigr.cd on Delia If of C?ri. W. 
Anderson, a defendant herein, cn February 10, 1975 at 4:30 p.m., 
before the Hen. Whitman Knapp, United States District Judge, in 
Room 618, United States Courtliouee, Foley Square, ITew York, 

New York, for an order pursuant to Rules 7(c), 8(a) and 12 and the 
Fifth and Sixth Amendments, dismissing the indictment on the 
following grounds: 

1. Count 1 is duplicitous, charging multiple 
conspiracies in one count. Most of the acts and conspiracies 
set forth therein are barred by the statute of limitations, 
having occurred more than five yearB before the return of the 
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indictment herein. Some of the conspiracies are net forth in 
terms that are vague and indefinite, and in a manner which does 
not inform the defendant Anderson of the nature and cause of 
the accusation sufficiently to enable him to prepare his 
defense and to afford him sufficient protection against being 
put in Jeopardy twice for the same crime. In addition, some of 
the conspiracies are charged in a manner which is not specific 
enough to insure that the indictment is that of the grand Jury 
and will not become, by interpolation, the indictment of the 
prosecutor or of the Court. 

2. Counts 2 through 7 are barred by the statute of 

limitations, having occurred more five yesrc before the 

return of the indictment herein. 

3. Count 9 is duplicitous. Portions of it are 
barred by the statute of limitations. It is vague and 
indefinite; it does not inform the defendant Anderson of the 
nature and cause of the accusation sufficiently to enable him 
to prepare his defense and to afford him sufficient protection 
against being put in Jeopardy twice for the same crime. In 
addition, the Court is not specific enough to insure that 

the Indictment is that of the gr-nd Jury and will not become. 


J7 
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by Interpol' tlon, the indictment of the prosecutor or of the 
Court. 


4. Count 8 is vague and indefinite; it does not 
inform the oefendsnt Anderson of the nature and ceuse of the 
accusation sufficiently to enable him to prepare his defense 
end to afford him sufficient protection against being put in 
jeopardy twice for the some crime. In addition, the Court 
is not specific enough to Insure that the indictment is that 
of the grand jury and will not become, by interpolation, the 
indictment of the prosecutor or of the Court. 


Dated: January 31, 1975 

CARRO, SPANfOCi;, LONDIN. RODMAN f. PASS 
Attorneys rcr Defendant Carl W. Anderson 


By_;_ 

Jerome J. Londin 

10 East 40th Street 
New York, N. Y. 10016 
212-889-3600 


TO: HON. PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
United States Courthouse 
Foley Square 
New York, N. Y. 10007 
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AFFIDAVIT OF JEROME J. LONDIN IN SUPPORT OF MOTION 

L’lMTZD STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 

- v - 

FERGUS M. SLOAN, JR., CARL W. 

ANDERSON, DONALD EUCKER, JOHN J. 

VILLANI and THOMAS C. KILDUFF, 

Defendants. 


STATE OF NEW YORK ) 

• 8 9 • 9 

COUNTY OF NEW YORK j 

JEROME J. LONDIN, being duly svorn, deposes and says: 

1. I am a member of the firm of Carro, Spanbock, 
Londin, Rodman & Pass, attorneys for the defendant Carl W. 
Anderson. This affidavit is made in support of the annexed 
motion to dismiss the indictment under Rules 7(c), 8(a) and 12 
and Fifth and Sixth Amendments. 

2. I have been informed that the indictment was 

filed on September 10, 1974, and that the Assistant United 
States Attorney who obtained the indictment resigned on the 
day it was filed or within a few days thereafter. The 
indictment gives every evidence of its hurried draftsmanship 
after an equally hurried presentation of the case to the 
grand Jury. The defects in that indictment which require 
dismissal of counts 1 through 9 are set forth in the 
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Affidavit of Jerome J. Londin in Support of Motion 

annexed motion and in tho brief in support of that motion. 

The indictment on its face violates Rules 7(c) and 8(a) and 
the Fifth and Sixth Amendments. Substantial portions of the 
indictment are barred by the statute of limitations. Other 
portions of the indictment are duplicitous and unconstitutionally 
vague and indefinite. 

WHEREFORE, deponent respectfully prays that the 
annexed motion be granted, and the defendant Anderson have 
such other and further relief as may be Just and proper. 



fj JEROME J. LONDIN 


Sworn to before me, this 
31st day of January, 1975 



PETER M. FASS 

Notary Public, *tnte cf t.'sw York 

No. 3I-4I42!?5 
Qualified in Hew Yc k r cjnty 
CommiMion Ir.fu ;s ,v,sreh C 0 , ; 9 7 t 


/ 
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MOTION TO DISMISS INDICTMENT, MARCH 12, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


74 Cr. 859 (VK) 


FERGUS M. SLOAN, JR., CARL V. 
ANDERSON, DONALD EUCKER, JOHN J. 
VILLANI and THOMAS C. KILDJFP, 


Defendants. 


NOTICE OF MOTION 
TO DISMISS INDICTMENT 
UNDER RULE 12 (b)(2) 


SIR: 


PLEASE TAKE NOTICE that, upon the annexed affidavit 


of Jerome J. Londin, sworn to March 12, 1975, and upon the 


Indictment and all of the proceedings heretofore had herein, a 


motion will be submitted on behalf of Carl W. Anderson, n 


defendant herein, on March 12, 1975, to the Hon. Whitman Knapp, 


United States District Judge, at the United States Courthouse, 


Foley Square, New York, New York, for an order pursuant to 


Rule 12(b)(2), dismissing Count 9 of the indictment and that 


portion of Count 1 which purports to allege a conspiracy to 
violate Rule 8c-l (Covut 1, paragraphs 2 and 7(h)). 


Dated: New York, N. Y. 

March 12, 1975 


CARRO, SPAHBOCK, LONDIN, RODMAN & FASS 
Attorneys for Defendant Carl W. Anderson 


Jerome J. Load i 
10 East 40th Street 
New York, N. Y. 10016 
212-889-3600 


TO: HON. PAUL J. CURRAN 

United States Attorney for the 
Southern District oi New York 
United States Courthouse 
Foley Square 
New York, N. Y. 10007 




/ 
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AFFIDAVIT OF JEROME J. LONDIN IN SUPPORT OF MOTION 

UNITED liTAl ES DISTRICT CO-AT 

SOUTHERN DISTRICT OF MEW YORK 


UNITED STATES OF AMERICA, 

- v - 

FERGUS M. SLOAN, JR., CARLW. 
ANDERSON, DONALD E'JCKER, JOHN J. 
VILLANI and THOMAS C. KILDUFF, 

Defendants. 


74 Cr. 859 (WK) 


AFFIDAVIT 


STATE OF NEW YORK ) 


: ss.: 


COUNTY OF NEW YORK ) 


JEROME J. LONDIN, being duly sworn, deposes and says: 

1. I am a member of the firm of Carro, Spanbock, 
Londln, Rodman & Fass, attorneys for the defendant Carl W. 
Anderson. This affidavit is made in support of the annexed 
motion to dismiss Count 9 and that part of Count 1 which 
purports to allege a conspiracy to violate Rule 8c-l (see 
17 C.F.R. S 240.8c-l). 

2. The Indictment fails to allege an essential 
element of the crime purported to be charged therein, namely, 
the pledge of customers' fully paid for securities in a sum in 
excess of the aggregate indebtedness of all customers of Orvia. 

WHEREFORE, deponent respectfully prays that the 
annexed motion be granted, and that the defendant Anderaor 
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Affidavit of Jerome J. Londin in Support of Motion 
have such other and further relief as ray be juot and proper 



JEROME J. LONDIN 


Sworn to before tne, this 
12th day of March, 1975 
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MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 


T'TCT f ' t :;T 

f . : Dio'iJ'.iO.C V i 1 


r.T'il'D UTATj-S 07 , 

- v - 

??? 7VJ.3 y.. ShO'.u t CV A d. 

A:.--;:;: -:*, uc*-a.uj :• J. 

V 3 LLV.;I and TilO-iVi c. 20. LI? 7:7, 

KofcrA:nl:n. 


•4 Cr. SS'J 0-0 


ixtnxwif 07 X/.;: is stLronr op 

/>,£r 1 !{ Ai-i) J’ ' ■ i-: J.’.tL-. . 


■ k 1 ' ) t 5(s) 


’/.Ills CX*) il’lvrci Oi. XiiW Si CTi ill !)*■ 

the Annexed ration to cltmiss the indictment under r.ulet 

y(c) , 8(rs) r.r.d 12 ard Filth And Svuih Ariiidmeni.c. 


coiAO^in 

Count l, the catifpiuecy count, charceo a 
( onri-irncy to violets £«va nc.ctionc of the Securities 
nv.chAv-c Act of 1934 sr.d five SEC rules end one re 2 uUtion 
of the Faiorel Reserve Syst'.-s, Although yu-Torto 
nllcoo one c-vati’.ll consdir cy it in ohv'cu* th^t tha 
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Memorandum in Support of Motion to Dismiss 

is.” uicr::writ ha i ktzu.\% Lcfcfch.'r in one count eepur&te 
cc -ic 1*3 in creh o.i \ hieh the p vticip tion of ro^ », 
tot cot ell, of t».i d^f. njrricc in i.nt forth. The nvi.jns by 
vhfrh Uh* Ir. iirtT'rnt dnr.n this i r» r: nr r r rr.ro but r.nt fill 
of the dr. fo.i:L*n;:c ta j...riioiptiic.a in ech::.es to violate cor-j 
but rot all of the statutes, rules and tabulations Titled, rr.d 
then to add that the rutaiining defendants l\\ son* uarpacifiod 
vty "concent" to each of the schemes or to the unlawful con¬ 
duct of others. The indictment’s vnrue md indefinite reference 
to the 'consent" of Anders or. it vrssuf f ic lent to allege Me 
Betibcrship In the can.-;yi recy. 


The trial of this case will s^u^rely present the 
problem raised by Kottcahos v. ■In i t c d fve t e s t 32S U.S. 750 
(1946). 


A defendant Ivaa a right not to be tried en rr.s re 
for the tongtoleration of distinct, and separate offenses 
co*r.iittsd by others. Indeed, Pule 3(a) ro.ru ires that there 
bo "a cei'vasrato count for each offense." Moreover, since a 
conspiracy to violate, i nter alia , five different rules 
under the Securities Exchtnga Act of 1934 is alleged, snd 
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t) (. f'cfcr.d-.nt Anoc-~Gc:t v \j havn been Ignorant of s*v o or 


i il fj>? there roles, 
».: ■ r t.ioo "/t f | 


no jell 3 ntartc* could be lepc-red 
s-ul, :>ecc~(:’v';ly, rjo jf.il cent wise 


r *7 be Jr.; v. /u \rv-Yr 

eiv-tute, 18 U.S.C. 371. 
hi--* :i» the Court to dot 
regnJaCicm v.-idor- vhieh 


r* t ‘voviric id of tho cenrpirrc-y 

Under a general verdict of guilty 
iji't’iinc tl:a otstute cr rule or 
t:V.a jury convicted? 


t 


Hor.t of the nets end cortupiracioa sot forth In 


count 1 ore irrred by the statute of linitntionn^h.iving 
occurred r.:ore than five years before the return of the 


t ~ .<- 

* .t A.w U W« U u 


K - ~ * .. 

1W •-*« .NM 


n - - —V— i n i 

^.4 4».V>UX.i AW | 


* — *- 

V lU> t 


U* 


ticri has done is to ltiap tog other nil nets Indiscriminately 
by charging cue over-?. 11 conspiracy. 


Ac to the defendant Anderson these various schemes 
ore charted in a vcgu<9 and indefinite uvanriisr %/bxch does rot 
inform him of the nature and cause of the accusation 
sufficiently to enable him to prepare his defense end to 
afford bin sufficient protection against being put in 
Jeopardy t\;ice for the scr’ia crir'.e. Contrary to the rceu^re- 


retiot of Rule 7(c) the conspiracy count is not “a plain. 
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Memorandum In Support of Motion to Dismiss 

A. 


co,utica And F.c finite wiCCca cf the essential 

f«. ;C 3 C.O!taSi - CUfci^3 ttiO ©ffcttrC charged. " C-JUrt t 1 isi 
violative ox the defendant /’m* i'r.toVe ri;.ht under the 
Si..vh /•5;,a;u' , »*iC-;it to bo infor,n::d of the mature f.ftd cruse of 
the accusation in order to prepare hla defense, and of his 
ri-ht under the Fifth /v.v.ctui^rat to be protected against 
double Jeopardy., Nnr is the indf.otsiC'ifc sufficiently 
Gpcclfic to ineuro that, under the Fifth Amendment, the 
ir-dictc-nt fts to Anderson is that of the grand jury, end 
thet it docc rot become, by interpolation, the indi'-trieut 
of the prosecutor or of tba Court. See Va n b lew y . H alted 
Stntcn, 321 t\2d 6SA (3th Cir. 1963). 


COSJiff S_ W O. T- 1 »OU3H S S VSM 

Countc 2 through 7 allege the tusking of false 
entries on six different dates, nil of uhich occurred more 

i 

then fiva years prior to the return of the indictment. 
Accordingly, these counts arc barred by the statute of 
livitiitions. 



COU hT NIKS 


Count 9 io duplicitous 


imitations. Ir. tan count . 


and barred by the ntntute 

*C(i 
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Memorandum in Support of Motion to Dismiss 

5. 


violations fron August 1, U‘69 (beyond the period of 
liviteticna) to Jena 3, 1970 of the ntntutc pr chib it: Jag 
j-uq h* '" ,vf of curjto 'vrft* fol.ly paid j.or n<5ci!ij.i*ic(?» 

Contrary to thu recuircac-rit of 1’ule 7(c), count 
9 1 r not "a pl&in, concise cud definite written statement 
of the eos«7itifll fc.ct3 constituting the offence charged. 
It in i*l ”0 violativs of Rule 8(o) , ithich requires ti.ot 
there be "a separate coizit for each offense. 1 


it 


Moreover, it also violates the defendant Anderson's 
Sixth Awendment right to be informed of the nature end cause 
of the accusation in order to prepare his defence, and his 
Fifth Amcndsisnt right to he protected against being put in 
jeopardy twice for the savio offense. In addition, containing 
no specificity whatsoever, count 9 cannot assure that, vindier 
the Fifth Ancndcicnt, it is the indictment of the grand jury 
rather than that of the prosecutor or the Court ns determined 
by what proof is offered and received in support of it. See 
Russel l v. Un it ed Sta ten, 309 U.S. 749 (1962); Ualtcd _ St atc3 
v. Famrnvecchia, 421 F.2d 440 (5th Cir. 1970), cor^ 

404 U.S. 966 (1971); Ga ither v. Un i ted States , 413 F.2d 1061 
(D.C. Cir. 1909) ; .Stntqs, 321 F.2d 654 
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(5th Cir. 


Cee 

alto jfjIj'jj 

(V. '..V^O 

£_Jr>co* 

427 

if. 2d 559, 

ib: it' d_S[i 

'V>3 v. 

. .. .. « .*• *. r *. ~ 

Sllv 

cTrr.p., 630 


1370). 


c-:.i’:r r etc- it 

Cr,unt 3 cbctgee tb'.t a report riled with the SEC 
contained eater tally f-ilria mui Rialeading statements. How¬ 
ever, the allegations no to the allegedly false criterial 
are vegua find indefinite. Tho count contains net. sly ft gmeral 
reference to three different categories of ir.forrmtion, 

4 

without cay indication by the Purcnd jury at to: fa) which 
entries in the tending end in vest cent accounts wore falsely 
inflated, ntd ch-a amounts by which they vara inflated; (b) 
whut t.ho falsity was with reapoct to custoairs' fully paid 
securities that «cro loaned and pledged; end (c) which talcnccs 
in cuytcnero* cash accounts were falsely inflated, end the 
t^junts by which they were inflated. 

Dated: January 31, 1975 

Respectfully eubnitted, 

CAIRO, SPAUfCCK, LOIDIW, RODliMl & FASS 
Attorneys for Defendant Carl V. Andercoa 
10 Eeot 40th Street 
Kcw York, N. Y. 10016 
(212) £00-2600 

Jcron 2 J. Londin, 

Of counsel. 







SUPPLEMENTARY Mill ORANDUM IN SUPPORT OF MOTION TO DISMISS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
-- 

UNITED STATES OF AMERICA, : 

- v - : 74 Cr. 859 (WK) 

FERGUS M. SLOAN, JR., CARL W. » 

ANDERSON, DONALD EUCKER, JOHN J. 

VILLANI, THOMAS C. KILDUFF, : 

Defendants. : 

-- a 


SUPPLEMENTARY MEMORANDUM OF LAW 
SUBMITTED ON BEHALF OF DEFENDANT 
CARL W. ANDERSON, IN SUPPORT OF 
HIS MOTION TO DISMISS COUNT 9 
OF THE INDICTMENT _ 

On January 31, 1975, defendant Anderson moved, inter 
alia, to dismiss Count 9 of the indictment because it is duplici¬ 
tous, portions of it are barred by the statute of limitations, it 
is vague and indefinite and does net inform the defendant of the 
nature and cause of the accusation sufficiently to enable him to 
prepare his defense and to protect him against double jeopardy, 
and is not specific enough to insure that the indictment is that 
of the grand jury and will not become, by interpretation, the 
indictment of the prosecutor or of the Court. Evidently, prior 
to the oral argument on March 4, 1975, the Court denied the said 
motion, bul agreed to hear argument and to entertain it, in 
effect, as a motion for reargument. This memorandum is submitted 
to augment the papers heretofore filed. 

The indictment herein was returned on September 10, 1974 
Count 9 thereof charges the following alleged crimes: 
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Supplementary Memorandum in Support of Motion to Dismiss 

"1. From August 1, 1969 to June 3, 1970, Orvis 
Brothers & Co. , was a brokerage firm, a member of the 
New York Securities and [£i c]* Exchange, and a registered 
broker and dealer pursuant to Section 15 of the Securi¬ 
ties and [ sic ]* * Exchange Act of 1934 , and, as such, was 
subject to the provisions of Rule 8c-l (17 C.F.R. 

Section 240.8c-l), a rule prescribed by the S.E.C. for 
the protection of investors. 

"2. From on or about the 1st day of August, 1969 
up to and including the 3rd day of June, 1970, in the 
Southern District of New York, FERGUS M. SLOAN, JR., 

CARL W. ANDERSON, DONALD EUCKER, JOHN J. VILLANI, and 
THOMAS C. KILDUFF, the defendants, unlawfully, wilfully 
and knowingly, did, directly and indirectly, hypothecate 
and arrange for and permit the continued hypothecation 
of fully paid for securities carried for the account of 
customers of Orvis under circumstances that permitted 
such securities to be hypothecated and subjected to 
liens and claims of pledges in amounts up to $7,000,000.00 

(Title 15, United States Code, Sections 78h and 

78ff and 17 C.F.R. Section 240.8c-l; Title 18, 

United States Code, Section 2.)" 

Section 8 of the Securities Exchange Act, 15 U.S.C. 

S 78h, provides in pertinent part: 

"Sec. 8. It shall be unlawful for any member of a 
national securities exchange, or any broker or dealer 
who transacts a business in securities through the 
medium of any such member, directly or indirectly- 


(c) In contravention of such rules and 
regulations as the Commission shall prescribe for the 
protection of investors to hypothecate or arrange for 
the hypothecation of any securities carried for the 
account of any customer under circumstances (1) that 
will permit the commingling of his securities without 
his written consent with the securities of any other 
customer, (2) that will permit such securities to be 
commingled with the securities of any person other than 
a bona fide customer, or (3) that will permit such 
securities to be hypothecated, or subjected to any lien 
or claim of the pledgee, for a sum in excess of the 
aggregate indebtedness of such customers in respect of 
such securities." 


♦Presumably "New York Stock Exchange". **The Act is entitled 
"Securities Exchange Act of 1934", 15 U.S.C. S 78a. 
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Supplementary Memorandum in Support of Motion to Diemiaa 

Pursuant to the authority granted by the statute, the 

i 

Commission adopted Rule 8c-l, 17 CFP. S 240.8c-l, subdivision (a) 
of v.’hich contains the prohibitions of the Rule. Subparagraphs 
(1) and (2) of Rule 8c-l(a) are not pertinent herein because they 
prohibit the "commingling" of customers' securities, a violation 
not explicitly charged in the indictment. Rule 8c-l(a)(3), which 

does apply, provides in pertinent part: 

"Rule 8c-l. Hypothecation of Customers' Securities. 

(a) General Provisions.-No member of a 

national securities exchange, . . . shall, directly or 
indirectly, hypothecate or arrange for or permit the 
continued hypothecation or any securities carried for 
the account of any customer uncer circumstances 

• • • • 

(3) that will permit securities carried 
for the account of customers to be hypothecated, or ^ 
subject to any lien cr liens cr claim or claims o. t..s 
pledgee or pledgees, for a sum which exceeds the aggre¬ 
gate indebtedness of all customers in respect of securi¬ 
ties carried for their accounts; ... 

Count 9 of the indictment herein is fatally defective 

in two material particulars: 

(a) By charging both the crime of "hypothecating 
securities and the crime of "permit[ting] the - continued hypotheca¬ 
tion of fully paid for securities", the indictment fails to make 
clear whether the grand jury intended to accuse defendant Anderson 
of personally hypothecating securities at a time within the 
period of limitations; or of personally hypothecating securities 
at times for which prosecution would otherwise be barred, on a . 
"continuing-violation" theory; or of not having personally 
hypothecated securities, but having thereafter learned of hypothe- 


- 3 - 
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Supplementary Memorandum in Support of Motion to Diemiae 
cations by others, by his silence having "permit[ted] the continued 
hypothecation" .• 

(b) The indictment omits an essential element of the 

crime in that it ignores the fact that both the statute and the 

regulation forbid a "member of a national securities exchange" to 

hypothecate fully paid for securities of its customers. The 

member of the national securities exchange was Orvis Brothers & 

Co., which is not named as a defendant in Count 9. Nor does 
w 

t 

Count 9 of the indictment accuse defendant Anderson, as a putative 

"controlling person" of Orvis under section 20(b) of the Act, of 

having caused Orvis to commit such alleged violations. For all 

that appears, the grand jury might have voted the indictment in 

the erroneous belief that defendant Anderson violated section 

8(c) solely because he was a partner of Orvis. 

(a) The indictment is deficient in 
•failing to differentiate between 
the crime of "hypothecating" and 
the alleged crime of "permit[ting] 
the continued hypothecation" of 
securities _• 

Setting the regulation alongside the statute, it is 
evident that while the statute forbids a member of a securities 
exchange "to hypothecate or arrange for the hypothecation" of 
securities under terms prescribed thereby, it nowhere contains 
the language of Rule 8c-l(a) which also prohibits such exchange 
member to "permit the continued hypothecation of any securities" 
in violation of the regulation. The indictment charges, inter 
alia , a violation consisting of having "permit[ted] the continued 
hypothecation" of securities, which is found in the regulation. 


4 - 
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Supplementary Memorandum in Support of Motion to Dismiss 

but not in the statute. Since we are dealing with alleged viola¬ 
tions which the indictment charges commenced no earlier than 
August 1, 1969 and continued to June 3, 1970, and since the 
statute of limitations precludes prosecution of any violations 
occurring prior to September 10, 1969, the allegation of Count 9, 
that defendant Anderson violated the statute and the rule when he 
"permit[ted] the continued hypothecation" is constitutionally 
defective, on authority of this Court's Memorandum and Order, 

i 

dated February 12, 1975, dismissing Counts 2 through 7 of the 
present indictment (pp. 5 through 8); and see , Tou ssie v. U nited 
States , 397 U.S. 112 (.1970) . 

The plenary crime charged, in the language of the 
statute, is the alleged hypothecation of the securities, and, to 
paraphrase this Court (p. 7), "there can be no question that the 
government could have commenced prosecution the day after the 
[hypothecations] were made." Nor would the act prohibited by the 
statute be any less a crime if three days after it was committed 
the wrongdoer "unhypothecated" the securities. By framing the 
indictment in the language of the Commission's regulation, which 
prohibits not merely the hypothecation of securities, but also 
the "permit[ting] the continued hypothecation", the Government, 
without any statutory authority, seeks to strip a defendant of 
the defense of limitations applicable to specific "hypothecations" 
with which he might be charged and which have become time-barred. 

In Toussie v. United States , supra , 397 U.S. at 114-15, 
the Supreme Court addressed itself to the limitations problem: 
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Supplementary Memorandum in Support of Motion to Diemiee 

"In deciding when the statute of limitations 
begins to run in a given case several considerations 
guide our decision. The purpose of a statute of limita¬ 
tions is to limit exposure to criminal prosecution to a 
certain fixed period of time following the occurrence 
of those acts the legislature has decided to punish by 
criminal sanctions. Such a limitation is designed to 
protect individuals from having to defend themselves 
against charges when the basic facts may have become 
obscured by the passage :f time and to minimize the 
danger of official punis ment because of acts in the 
far-distant past. Such a time limit may also have the 
salutary effect of encouraging law enforcement officials 
promptly tc investigate suspected criminal activity. 

For these reasons and others, we have stated before 
'the principle that criminal limitations statutes are 
"to be liberally interpreted in favor of repose," . . . 
We have also said that 1 [sjtatutes of limitations 
normally begin to run when the crime is complete.' 

... And Congress has declared a policy that the 
statute of limitations should not be extended '[e]xcept 
as otherwise expressly provided by law.' 18 USC § 

3282. These principles indicate that the doctrine of 
continuing offenses should be applied in only limited 
circumstances since, as the Court of Appeals correctly 
observed in this case, : [t]he tension between the » 
purpose of a statute of limitations and the continuing 
offense doctrine is apparent; the latter, for all 
practical purposes, extends the statute beyond its 
* stated term.'" 

When Congress, in section 8(c) of the Act, authorized 
the Securities and Exchange Commission to prescribe rules there¬ 
under, it limited the rule-making power to "such rules and regula¬ 
tions as the Commission shall prescribe for the protection of 
investors ". It gave the Commission no power or authority to 
strip prospective defendants of the defense of limitations, and 
its silence must be read strictly against the implication of such 
a power. In Toussie the Court said, 397 U.S. at 120; 

"Since there is no specific evidence that Congress ac¬ 
tually was aware of this limitations question when it 

acted-whatever weight such evidence might deserve- 

and since we are reluctant to imply a continuing offense 
except in limited circumstances, we conclude that any 
argument based on congressional silence is stronger in 
favor of not construing this Act as incorporating a 
continuir.g-offense theory." 
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Supplementary Memorandum in Support of Motion to Dismiss 
Implying a continuing-offense theory to the crime 
charged in Count 9 of the indictment herein would strip a defendant 
who hypothecated securities of his limitations protections. Even 
more perversely, it would create a wholly separate crime in the 
case of an individual who had not himself participated in the 
hypothecation of securities, but who thereafter stumbled upon the 
fact of such hypothecation. If the "reluctance to imply a contin¬ 
uing offense" theory to an actor-defer.dant is not extended to 

r 

such non-actor defendants, the result could be that one who 
hypothecated securities is immune from prosecution by reason of 
limitations, while one who himself onli earned of the hypotheca¬ 
tion thereafter and did nothing, even though it was then too late 
to protect the customers' securities , would be subject to prosecu¬ 
tion. 

If the-Government intended to charge that defendant 
Anderson learned of the hypothecation at a time when his action 
could have prevented injury to investors, and that he wrongfully 
failed to act, an argument could be made that the rule was neces¬ 
sary "for the protection of investors." But the indictment makes 
no allegation that Anderson's knowledge could have prevented 
injury, and the absence of such allegation is fatal. The alleged 
crime of "permit[tingl the continued hypothecation" is not like a 
charge of "conspiracy" vand none is charged in Count 9). As the 
Court said in Toussie , supra , 397 U.S. at 122, "It is in the 
nature of a conspiracy that each day's acts bring a renewed 
threat of the substantive evil Congress sought to prevent." Here 
the evil was the hypothecation of securities. Absent an allegation 
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% 

that Anderson's "permit[ting] the continued hypothecation" itself 
injured the defrauded investors, the regulation is improperly 
applied to him, and the indictment defective, because we have 
absolutely no means of learning what factors the grand jury took 
into account in voting the indictment. 

Nor is the defect one which may be cured by resort to a 
bill of particulars. The most that a bill of particulars will • 
achieve is to provide defendant with the United States Attorney's 
theory of what the grand jury found. It will not supply the 
absence of explicit charging paragraphs b£ the grand jury . The 
defendant's constitutional right under the Fifth and Sixth Amend¬ 
ments to the Constitution is to be tried only on crimes of which 
he has been accused by a grand jury. That constitutional right 
is not satisfied by a grand jury's skeletal paraphrases of a 
statute (or a rule), as to which the prosecutor is required to 
supply the flesh. 

In Russell v. United States , 369 U.S. 749, 765 (1962), 
Justice Stewart said for the Court: 

"'It is an elementary principle of criminal plead¬ 
ing, that where the definition of an offense, whether 
it be at common law or by statute, "includes generic 
terms, it is not sufficient that the indictment shall 
charge the offense in the same generic terms as in the 

definition; but it must state the species,-it must 

descend to particulars."' United States v Cruikshank, 

92 US 542, 558, 23 L ed 588, 593. An indictment not 
framed to apprise the defendant 'with reasonable cer¬ 
tainty, of the nature of the accusation against him 
* * * is defective, although it may follow the language 
of the statute.' United States v Simmons, 96 US 360, 

362, 24 L ed 819, 820. 'In an indictment upon a statute, 
it is not sufficient to set forth the offence in the 
words of the statute, unless those words of themselves 
fully, directly, and expressly, without any uncertainty 
or ambiguity, set forth all the elements necessary to 
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constitute? the % of fence intended to be punished; * * *' 
United States v Carll, 105 US 611, 612, 26 L ed 1135. 

'Undoubtedly the language of the statute may be used in 
the general description of an offence, but it must be 
accompanied with such a statement of the facts and 
circumstances as will inform the accused of the specific 
offence, coning under the general description, with 
which he is charged.' ..." [Citations omitted]. 

Turning to the utility of bills of particulars to supply such 

omissions in the indictment proper, the Court held, id., pp. 769- 

71, that they would not suffice; 

"It is argued that a:.y deficiency in the indictments 
in these cases could have been cured by bills of parti¬ 
culars. But it is a settled rule that a bill of parti¬ 
culars cannot save an invalid indictment. ... To 
allow the prosecutor, or the court, to make a subsequent 
guess as to what was in the minds of the grand jury at 
the time they returned the indictment would deprive the 
defendant of a basic protection which the guaranty of 
the intervention of a grand jury was designed to secure. . 
For a defendant could then be convicted on the basis of 
facts not found by, and perhaps not even presented to, 
the grand jury which indicted him. ... 

. "This underlying principle is reflected by the 
settled rule in the federal courts that an indictment 
may not be amended except by resubmission to the grand 
jury, unless the change is merely a matter of form. 

. . . 'If it lies within the province of a court to 
change the charging part of an indictment to suit its 
own notions of what it ought to have been, or what the 
grand jury would probably have made it if their attention 
had been called to suggested changes, the great import¬ 
ance which the common law attaches to an indictment by 
a grand jury, as a prerequisite to a prisoner's trial 
for a crime, and without which the Constitution says 
"no person shall be held to answer," may be frittered 
away until its value is almost destroyed. * * * Any 
other doctrine would place the rights of the citizen, 
which were intended to be protected by the constitutional 
provision, at the mercy or control of the court or 
prosecuting attorney; for, if it be once held that 
changes can be made by the consent or the order of the 
court in the body of the indictment as presented by the 
grand jury, and the prisoner can be called upon to 
answer to the indictment as thus changed, the restriction 
which the Constitution placed upon the power of the 
court, in regard to the prerequisite of an indictment. 
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in reality no linger exists.' Ex parte Bain, supra (121 
US at 10, 13). We reaffirmed this rule only recently, 
pointing out that 'The very purpose of the requirement 
that a man be indicted by grand jury is to limit his 
jeopardy to offenses charged by a group of his fellow 
citizens acting independently of either prosecuting 
attorney or judge.' Stirone. v. United States, supra 
(361 US at 218) 

We thus have a count of an indictment which in fact 
charges two potentially, different crimes: one of hypothecating 
or permitting the hypothecation of securities (following the 
language of the statute), as to which serious questions of limita¬ 
tions immediately appear. We also have a charged crime (tracking 
only the language of the regulation) which would make the defendant 
liable for violations which are themselves time-barred, on a 
theory which this Court itself has repudiated in this very proceed¬ 
ings. It is not for the prosecuting attorney or even for the 
Court to say whether the crime charged in Count 9 by the grand 
jury is based wholly upon the second, impermissible, theory; 
wholly upon the first, permissible, theory; or on some unspecified 
combination of both. For ought that appears, the gra::d jury 
found no evidence whatever that defendant Anderson himself "hypo¬ 
thecated" or "permitted the hypothecation" of securities of 
Orvis's customers during any time after September 10, 1969. It 
might well have concluded, on what evidence we do not know, that 
after that date defendant Anderson learned of the unlawful "hypo¬ 
thecation" of securities by others, and himself failed, during 
the post- September 10, 1969 period, to act, thereby "permit[ting] 
the continued hypothecation" of the securities. The vagueness of 
Count 9 in these respects makes it constitutionally inadequate, 
and requires that it be dismissed. 
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(b) Count 9 of the indictment is 
deficient in failing to con¬ 
nect defendant Anderson with 
a crime which under the statute 
could be perpetrated only by 
Orvis Drothers & Co. _ 

As we have heretofore noted, the statute (and the 
regulation as well) make it unlawful "for any member of a national 
securities exchange" to hypothecate securities of customers of 
the member. Orvis Brothers was the member of the national securi¬ 
ties exchange, and it is the securities of its customers which 
were allegedly hypothecated. Orvis is not named in Count 9 of 
the indictment. All the defendants therein named are individuals 
formerly connected with Orvis, and Count 9 charges them with a 
crime which under the statute could be committed only by Orvis. 

If it was the sense or the intent of the grand jury 
that sufficient evidence had been presented to it to enable it to 
charge named defendants with criminal responsibility for the acts 
of Orvis, or to charge that Orvis committed those acts through 
named defendants, it has conspicuously failed to do so in Count 
9, and, as the authorities cited in the preceding subhead of this 
memorandum make plain, defendants are not required, and the Court 
is not permitted, to speculate as to what the grand jury may have 
intended when it voted the indictment. 

Moreover, if it was intended in Count 9 to charge 
defendant Anderson with indirect, derivative, "control" or "aiding 
and abetting" liability under the Securities Exchange Act of 
1934, the indictment in this respect is woefully inadequate under 
the tests for such liability enunciated in a number of recent 
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decisions. See , e.g ., Gordon v. Burr , 506 F.2d 1080 (2d Cir, 
1974); Hochfelder v. Midwest Stock Exchange , 503 F.2d 364 (7th 
Cir. 1974); SliC v. Coffey , 493 F.2d 13C4, 1315 (6th Cir. 1974); 
Lanza v. Drexel & Co ., 479 F.2d 1277, 1299 (2d Cir. en banc 
1973). These cases all make clear that it is not sufficient to 
establish personal liability (civil or criminal) of an individual 
defendant merely by pointing to a violation of the Exchange Act ' 
by a person or entity with which the defendant is affiliated, 
(even where the defendant is a "control" person of the party 
violating the Exchange Act), pointing to the fact of "control", 
and leaving the matter in that posture. The Exchange Act has no 
provision for such automatic liability except in some instances 
which approximate the common law doctrine of respondeat superior , 
which is inapplicable here. Rather, as the cited cases all make 
plain, before such derivative or secondary liability may be 
brought home to a defendant, there must ke a showing of some 
knowing or conscious conduct by the defendant charged with such 
liability. 

In Gordon v. Burr , supra , 506 F.2d 1080, 1085, the 
Second Circuit reversed a judgment entered by Judge Bauman on the 
erroneous theory that the standard for imposing "controlling 
person liability" under section 20 of the Exchange Act, 15 U.S.C. 
S 78t, "is a far lower one" than the standard for imposing direct 
liability under section 10(b) of the A.ct. The Court reversed 
because "We fail to find in the record support for a finding that 
P.A.W. had knowledge of the fraudulent representations or in any 
meaningful sense culpably participated in then." 
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In a similar vein, the Seventh Circuit in Hochfelder , 

supra , 503 F,2d at 374, held that such instant liability could 

not be achieved by resort to the notion of "aiding and abetting": 

"In invoking such a rule, however, we would not go so 
far as to charge a party with aiding and abetting who 
somehow unwittingly facilitated the wrongful acts of 
another. Rather, to invoke such a rule investors must 
show that the party charged with aiding and abetting 
had knowledge of or, but for a breach of duty of inquiry, 
should have had knowledge of the fraud, ’nd that possess¬ 
ing such knowledge the party failed to act due to an 

improper motive or breach of a duty of disclosure." 

In SEC v. Coffey , supra , 493 F.2d at 1317-18, the Sixth 

went even further. Having found that defendant King had 

np personal knowledge of misrepresentations made to the State of 

Ohio by his subordinates (id^ • at 1316) , the Court held he could 

not be held secondarily liable: 1 

"Nor do we find any evidence that King knowingly assisted 
any deception which Crofters' personnel may have perpet¬ 
rated on State officials. Inaction may be a form of 
assistance in certain cases, but only where it is shown 
that the silence of the accused aider and abettor was 
consciously intended to aid the securities law violation. 


"Normally, intent to commit a securities law 
violation does not require independent proof. ... 
Knowledge that a securities law violation would be 
furthered by one's silence or inaction, however, must 
be proven by reliable and probative evidence, . • • 
though the evidence may be circumstantial as well as 
'direct.' . . . Were such proof not required, a person 
who is not primarily liable for a violation could yet 
be held personally liable for the violation, even 
though he or she was unaware of the need to disclose 
information withheld by those primarily liable. The 
result would be to impose liability for an innocent 
omission, for non-culpable inaction. This would stretch 
the application of Rule 10b-5 beyond its statutory 
limits, since section 10b of the 1934 Act does not 
impose liability for innocent acts but only for acts of 
fraud or deceit." 
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Turning to the potential liability under section 20 of 
the 1934 Act, the Sixth Circuit denied its applicability on 
either of two theories, each fatal to the wrongdoing charged 
ageinst defendant Anderson in Count S of the indictment. The 
Court held that section 20(a) is not available to the Commission 
or in a criminal prosecution; and it held that section 20(b) 
requires proof of "knowing use of a controlled person by a conti’ol- 
ling person", 493 F.2d 1318: 

"Even had proper findings been made, however, we 
hold that section 20(a) of the 1934 Act may not be 
relied upon by the SEC in an injunctive enforcement 
action. Section 20(b) of the 1934 Act provides for the 
unlawful actions of controlling persons, and the SEC 
may only seek injunctions against unlawful actions. 

See section 20(b) of the 1933 Act, 15 U.S.C. § 77t(b); 
section 21(e) of the 1934 Act, 15 U.S.C. § 78u(e). 

Section 20(a) of the 1934 Act makes a controlling * 
person liable 'to any person to whom such controlled 
person is liable.' As a matter of legislative interpre¬ 
tation, we hold that the SEC is not a person under 
‘ section 20(a), since section 20(a) was meant to specify 
the liability of controlling persons to private persons 
suing to vindicate their interests. Section 20(b) sets 
forth the standard of lawfulness to which a controlling 
person must confirm, on penalty of liability in injunc¬ 
tion to the SEC or criminal prosecution. 

"Under section 20(b), there must be shown to have 
been knowing use of a controlled person by a controlling 
person before a controlling person comes within its 
ambit. Without such a restriction, every link in a 
chain of ccmnand would be personally criminally and 
civilly liable for the violations of inferior corporate 
agents. This was not the congressional intent in 
enacting section 20(b). As we concluded above, King 
has not been shown to have had any knowledge of Crofter's 
personnel's dealings with either the State of .\o or 
NC^, nor can we find a scintilla of pro.'f that V-j 
•tied,’ directly or indirectly, Crofters’ personnel to 
carry out a violation .” 

It is germane to observe that the United States Attorney s author¬ 
ity to prosecute an alleged violation of the Securities Exchange 
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Act springs from the identical section 21(e), 15 U.S.C. S 78u(e), 
as vests the Securities and Exchange Commission with the power to 
seek an injunction. The last sentence of section 21(e) authorizes 
the Commission to "transmit such evidence as may be available 
concerning such acts and practices (which constitute or will 
constitute a violation] to the Attorney General, who may, in his 
discretion, institute the necessary criminal proceedings under 
this chapter." Thus, what the Sixth Circuit said in SEC v. 

Coffey , supra, about the showing which the Commission is required 
to make to procure an injunction on the basis of secondary liabil- 
ity applies a fortiori to a prosecution under the Act. 

We are not here concerned with whether the Government 
has evidence sufficient, under a properly drawn indictment, to 
convict defendant Anderson under section 20(b) of the Act by 
reason of the acts of Orvis or of other unspecified persons. The 
issue is the sufficiency of the indictment itself. The foregoing 
authorities demonstrate that the deficiencies of the indictment 
cannot be saved by resort to secondary cr derivative liability 


theories. 


CONCLUSION 

COUNT 9 OF THE INDICTMENT, AS DRAWN, IS DEFICIENT 
UNDER THE FIFTH AMENDMENT TO THE CONSTITUTION, IS 
VAGUE AND INSUFFICIENT UNDER THE FEDERAL RULES OF 
CRIMINAL PROCEDURE, AND MUST BE DISMISSED. 

Respectfully submitted, 

CARRO, SPANBOCK, LONDIN, RODMAN & FASS 
Attorneys for defendant 
Carl W. Anderson 


JEROME J. LONDIN, 
REGINALD LEO DUFF, 
Of Counsel. 
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TN 


•ADPITjONAL MEKOSAHDUM OF LAW 
ON BEHALF OF P?. PENDANT AKDFF&ON 
SUPPORT OF MOTTO'J TO .1TSMTBS COUNT 


Q 


Prf-li nlncry Statement 

■} 

7his additional neir.oranduia of law is submitted in 

I 

support c*f defendant Anderson's pending notion to dismiss 
Count 9 of the indictment on the additional ground that, 
pursuant to Rule 12(b)(2) of the Federal Rules of Criminal 
Procedure, Count 9 fails to charge an offense. For the 
reasons stated herein, defendant Anderson also moves to . 
stribe from Count 1 •*- the conspiracy count — that portion 
which charges a conspiracy to violate Title 15, United 
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2 . 

Staten Cede, Section 7ch end Rule Sc-lpromulgated thereunder 
(17 C.r.P. f 2i0.3c-l). 


The Indictment 

i 

In pertinent part, Count 9 a11 c 3 a 3 that: 

”, , . the defendants, unlawfully, wilfully 
end knowingly, did, directly and indirectly, 
hypothecate and arrange for and permit the con¬ 
tinued hypothecation of fully paid for securities 
carried for the account of oustover 3 of Givis 
under circumstances that permitted such securi¬ 
ties to be hypothecated and subjected to liens 
and oleins of pledges in amounts up to 
$ 7 , 000 , 000 . 00 ." 


The Stat ute 

In pertinent part. Title 15, United States Code, 

Section 7Sh provides: 

"It shall be unlawful for any number of 
a national securities exchange, or any broker 
or dealer who transacts a business in securities 
through the medium of any such member, directly 
• or indirectly -- 

★ * * 

"(c) In contravention of such rules 
and regulations as the Commission shall pre¬ 
scribe for the protection of investors to 
hypothecate or arrange for the hypothecation 
of any securities carried for the account of 
any customer under circumstances . . . O) 
will pennit such securities to be hypothecated, 
or subjected to any lien or claim of the 


3 


r 
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pledgee, for a nun in excess of the agcrcgcte 
indebtedness of cuch customers in respect of 
£uch securities." 


The SIX Rule 

Pursuant to its rule caking power, the SEC promulgated 
Rule 3c-l (17 C.F.R. f 240.Sc*!), which reads in pertinent part: 

u (a) General Provisions. - Ho member of 
a national securities exchange, end no broker 
or dealer who transacts a business in securi¬ 
ties through the medium of any such member 
shall, directly or indirectly, hypothecate or 
arrange for or permit the continued hypotheca¬ 
tion of any securities carried for the account 
of cay customer under circumstances — 

* * * 

n (3) that will permit securities 
cerried for the account of customers to be 
hypothecated, or subjected to any lien or 
liens or claim or claims of the p?edges or 
pledgees, for a cum which exceeds the aggregate 
indebtedness of nil customers In respect of 
securities carried for their accountsj M 


Argument 

The statute permits the SEC to preecribe rules and 
regulations dealing with the hypothecation of securities of 
customers "for a sum in excess of the aggregate indebtedness 
of such customers in respect of such securities." However, 
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Rule Sc-1 forbids the hypothecation!! cf "securities carried 
for tha cccount of customers'" ... for a run which e.-icceds 
the flj’gregato Indebtedness of all cuot-Cs.--.ri. in respect of 
securities carried for their cueounto.** In this regard, the 
rule whose violation is made a crime io far narrower than the 


statute -- that is, it perrrito hypothecation to c far greater 
extent than Section 70 h. Vhilo Sc-cticn 73h author ivies tha 


SEC to formulate a rule prohibiting,the hypothecation of 
customers* fully paid for securities, that io not what the 
SEC has done in Rule 3c-l, which by its very terms permits 
the hypothecation of customers 1 securities in an amount which 
does not exceed the aggregate indebtedness of all customers 
in respect of securities carried for their accounts. 

Howhere in Count 9 is it alleged by tha grand jury 
that the hypothecation ves "for a sum which exceeds the 
aggregate indebtedness of all cu&tonvero in respect of securities 
carried for their accounts." While the indictment alleges that 
the hypothecated securities were "fully paid for", the grand 
Jury did not allege that the amount of the lien exceeded the 
t&Sregate indebtedness of the customers whose securities were 
pledged,let alone (an required by tha rule) that it exceeded 
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the aggregate indebtedness of all cOGt jr-ers of Orvls. The 
conspire cy count suffers fren the cs.t.'; infirmity. (See 
paragraphs 2 and 7(h) of Count 1.) 

CONCLUSION 

Count 9 fails to allege a violation of Rule 8c-l, 
and Count 1 fails to allege a conspiracy to violate that 
rule. Count 9 should be dismissed as should the related conspiracy 
charges in Count 1. 

Respectfully submitted, 

CARRO, SPAKROCK, l-O’-DIN, 

RGDLJAH & FAisS 

Attorneys for Defendant Anderson 

Jerome J. Landin. 

Of counsel. . 
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(EndppiD «j •) 


Ladies and gentlemen, as a preliminary natter, 
you have heard various witnesses cautioned they should 
keep their voice up because there ara bad acoustics in 


this room. 


Well, the sane applies to na, and I would very 


10 much appreciate it if at ar»y tine during n.y charge any of 

11 you think I am dropping my voice and ycu can't hear, that 

12 j you will speak up and say so, and I would appreciate it 

i • ' . 

13 pier* counsel have any idea that 1 nr. dropping r.y voice, 

i 

14 that any juror can’t hear, I would very much appreciate 

15 being interrupted with a comment to that effect. 

16 Now,.in this charge, I am firstly going to 

17 briefly refer to the issues and then I arr. going to outline 

16 the general principles which the law has developed for your 

19 guidance in dealing with those issues, and then I an going 

20 ! to discuss with you the soecific crimes which are set rorth 

| 

21 I in the indictment. 

27 j What then are the basic iscugs? As I have 

23 ! indicated from time to time they are two-fold: U) Was 

•i . 

24 *! there a conspiracy between the defendants net on trial, 

i 

25 ! namely, Fergus Sloan and Donald c.ucker and Thomas Kilduff, 
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to file false reports with the Securities and Exchance 
Commission and to keep false records to facilitate such 

false filings; and if so, (2), wore the defendants on trial,; 

I 

Carl W.Anderson and John J. Villani, or either of them, 
wilful and knowing participants in that conspiracy? 

I 

Of course, unless the answer to the first 
question is yes, you would never have to consider the second. 

As I have indicated from time to time, much of . 

i 

the evidence relating to the first question has no direct 

* 

bearing on these defendants. Also, a great deal of the 

I 

evidence bearing on the second question does not concern ( 

i 

any conduce claimed to Le criminal or even wrongful, but 

was admitted onlv to show the state of the defendants j 

* I 

minds or the extent of their knowledge at some time claimed 

I 

to have been relevant by one or the other of the parties. 

What then are the rules which the law provides 

for your guidance in resolving these questions? It is 

in the first place, as I have told you before, it is you 

* 

who must weigh the facts. Nothing that I may say about 
the facts or that you may conceive that I nay think about 

then has any relevance whatever. 

Now, it nay surprise you to know that I don't 

have to teil you that if I don't want to. Under Federal 
lav, I ha/e the power, if I wish to exercise it, to tell you 
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2 

exactly what I think about the facts, and what I think about 


3 

the credibility of various witnesses, just so long a:» I 

1 


4 

make it clear to you th*at you are not bound by my views 


5 

on this subject. 


6 

• V 

Now, why do I tell you that I have the power 



to do that if I don't propose to exercise it? Simply for 


8 

this reason: I want you to thoroughly understand that 

! 


9 

it is my profound conviction that the jury system only 


10 

£ 

works if indeed the jury totally disregards anything that 


u 

* 


they may think the Judge feels about the facts. 


12 

So, I just want you to realize that I am not ~ 


19 !l 4 ■ 

telling you this to take care of some formality I have to 


14 '• 

1: meet. I am telling it to you because it is my profound 

i 

[ 

i 

15 j 

: 

conviction that unless you follow that particular instruc¬ 


r 16 

tion, justice may not be done in this case. 


17 

As finders of the facts, you will of course be 
• 


18 

• • 

judges of the credibility of the witnesses. There is no 


19 

‘ 1 

mystery about how you judge the credibility of witnesses. 

i 

20 

Every day in your life you have occasion to judge the 


21 

credibility of people with whom you come into contact. 


22 

1 

Members of your family, your friends, business associates. 

1 

23 

j competitors, everybody who speaks to you wants you to believe 

24 

what he or she says. 


25 

1 

1 

1 

And in the course of your daily existence you 
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develop certain criteria or antenna by which you judge 
the weight that you will put on what people are saying to 


Now, the theory of the jury system is that it is 

i 

better to have judgments of this kind made by twelve persons 
rather than one oerson. ' j 

After all, if any one^person has to make a 

' ! 
decision as to the credibility of these witnesses, he or 

she would have only‘one set of criteria, one set of life 

experiences, his or her own, to go by. 

The jury, on the other hand, has twelve such 

- 

Qofc ar^<4 *V\o 1>u T .mwam • *1 J t. . ..... j... I 

" •••w W*» -• W / W*4U W U dWUiAiCl t 


result is reached if the twelve of you pool your common 
experiences in making these decisions. Of course that only 
works if you do what the law contemplates, namely, discuss 
the matter with each other with open minds so that each 
of you can get the benefit of the experience and judgments j 

I 

of the others. | 


Of course, incidental to your function in this 
regard is the rule that your recollection of the facts 

• 

controls. What I nay remember or counsel may remember is 

• i 

wholly immaterial. It is your recollection, and if you have j 
any question about it that seems important to you, you can 

I 

have the stenographer read back pertinent parts of the | 

I 
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18 
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20 
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23 

24 
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• * 

testinony. 

Even then if you disagree with what the 
stenographer reads back, your recollection must control. 
We are all fallible. You are fallible too, but the law 


l 


! 

i 

i 

i 

i 

i 


places the responsibility on you,and if your recollection 

• I 

is different from what the stenographer puts down, you have 

i 

/ - ' 

just got to assume that the stenographer made a mistake. 

As I say, we are all fallible but the law places the respons- 

- I 

ibility on vou and vou must nake the decision. 

"v 


Now the law does have certain guidelines. One 
is that you are entitled to take into account the interest 
any witness may have in the outcome of this action. 

To start off, a defendant obviously has an 
interest. 'He wants an acquittal, and that is his interest. 
The defendants on the other hand claim that various of the 


i 

i 

» 

j 

i 

t 

i 

i 

j 


Government witnesses have motives to falsify — to some of 

• ; 

* I 

which claims I shall refer later — and that you should regar 
them as interested witnesses. j 

The point is that it is for you to say whether 

i 

t 

and to what extent any witness has an interest in the out- 

I 

come of the case, and, if so, whether and to what extent j 

such interest has influenced his or her testimony before j 

you. 

I 






69a 


3014 


raeb-6 


Charge of the Court 


out of hand because he or she may be interested, but you 

I 

consider the extent of such interest and decide what 
effect, if any, it had on the testimony. 

i 

I 

Isn't that what you do in everyday life? Host 
, v 

people who talk to you have an interest in having you be- 

' * ! 

lieve what they say. Otherwise, by and large they wouldn't 

| 

bother to say it. And in everyday life you take their 

* ‘ I 

interest into account in evaluating what they tell you, and 

% 

that is precisely what pu do here. 

* 

With respect to Kilduff, there is a related 

. i 

consideration which comes into play. According to his own. , 

I 

testimony, Hr. Kilduff is cruilty of the very crimes charged 

! 

against these defendants. 

• i 

The law calls such a person an accomplice. The 


law says you are entitled to act on the testimony of such 
a person, but that you must subject it to special scrutiny. 
That is, as I say, common sense. 

Obviously any person subject to prosecution 
for crime may either have or think he has an interest in 
ingratiating himself with the Government by testifying 
on the Government's behalf. 

Obviously, it is more comfortable to be on 
the witness stand than in a defendant's box. 

Therefore, the law says, and it is plain common 


I 
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sense,that you should take those factors into account when 

w I 

weighing the testimony of a witness. 

But the law, also says if, after having taken 
those factors into account, you come to the conclusion that 
the witness has given truthful, i.e. factually accurate 
testimony, you may act Upon it exactly as you would upon 
that of any other witness. 

/ .. 

As you can see the basic reason an accomplice’s 

testimony should be scrutinized is the possibility which 

^ ; 

the law recognizes that'an accomplice might be tempted to 

color his testimony in the . s Government' s favor in order 

% 

to win the Government's good grace. 

Somewhat similar considerations may apply to 
any witness v/ho may have been shown to be subject to Govern¬ 
ment investigation for any wrongdoing even if not connected 
with the present case. 

« 

So far as I can recollect this could apply to 

t.Christ os. . Netelkos, who has yet.to start serving a sentence 

J * | 
imposed by Judge Lasker of this Court, and to Messrs. Clinton 

and Gamelson, who told you that they were under investiga¬ 
tion for possible income tax violations. 
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I 

I 


The ultimate point is that with such witnesses, as ! 

I 

with any others, it is your resoonsibility to consider 

i 

any hope of reviard they may harbor in their breast or 

i 

any pressure they may feel themselves to be under in 

determining to v:hat extent, if any, such hopes or pressures j 

may have affected their testimony. 

However, once you have decided, if you ever do 
• # 

decide, that any or all of the testimony of such a witness 

i 

is factually accurate, you may, indeed you must, act 
on such factually accurate testimony. 


There is another rule of general application, 
which is, that if you fmo that any witness who has testifio'' 
before you has deliberately lied on a material matter — 
that is an important natter —— you may, if you wish, reject 

i 

and disregard everything that particular witness has said. 

But you are not required to do that. You ray reject the 

• i 

part of his or her testimonv that vou find to be untruthful 

i 

and accept and act upon such part as you find truthful. 

Now, that again is just common sense. In your 
ordinary experiences some people may have told you a lie 
which you consider so outrageous that you say to yourself, 

I an never going to believe anything he'or she nay ever 
say again. 

• | 

Life is just tco short to be bothered trying to 
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sort out the truth from the .'falsehoods as far as this 
particular person is concerned. Or, on the other hand, you 
may, even after someone'lias told you some outrageous lie, 
consider the motives which caused the person to lie and 

P \ 

conclud that in the future you will believe him or her 

in situations where you find such motives not to exist. 

Like everythirtg else*, you act in the same 

common sense way you would in your daily life. 

But remember this rule only applies to testimony 
* 

that is wilfully false. It has no application to mistakes. 

Let me illustrate by referring to the conflict 
in the testimony between Kilduff and Schmidt. Those two 
witnesses gave quite different versions of certain events. 
First, as to what actually happened, it seems to me you can 
come to one of three conclusions: 

"A. The Kilduff version is absolutely accurate; 

B, The Schmidt version is absolutely accurate; or C. The 
accurate fact lie? somewhere in between. 

Those are the three possibilities, it seems to 

me of what actually happened. 

How, having come to your conclusion as to factual 


accuracy, you may come to any of two conclusions as to the 
subjective truthfulness of the witnesses. Firjt, y»-»u 
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could conclude that any witne.ss who is found to be inaccurate 

was wilfully trying to deceive you or (2) you could attribute 

inaccuracy, even total'inaccuracy, to the frequently 

observed phenomenon that with the passage of time, human 

► v 

memories tend to shift. 

» 

The point is it is only wilful deceit that calls 

into plciy the particular rule I have just discussed with you. 

Now, I don't want you to think that because I used 
* 

that illustration I think this conflict is ~: any particular 

* 

significance in the case. I used it because it was a neat 

i 

illustration of the point. 

. 

Now there have been brought to your attention 

certain statements made by some of the witnesses either 

before the New York Stock Exchange ,the SEC, the grand 

jury or perhaps elsewhere. Any such statement was admitted 

because the party offering it -- and my recollection, is 

« 

both parties referred to different statements at different 
times — contended that it was inconsistent with something 
the witness had said on the stand before you. 

Whether such inconsistency in fact existed and 
the extent to which any such inconsistency affected the 
value of anything the witness may have said before you 
is entirely for you to determine. The point I wish to make 
clear is that such prior inconsistent statements have no 


4 
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probative value of their own; they may not be used to estab- 
lish any fact not otherwise proved. Their only proper 
function is to permit you to evaluate the sworn testimony 
the witnesses have given before you. To the extent that 
you find such statements helpful for that purpose you 
should consider then, otherwise, ignore them. 

i 

You will recollect that two summaries or charts 
have been submitted in evidence. As I told you at the 
time, these summaries ar.d charts have no independent value 
of their own. They purport only to be summaries of other 
testimony and exhibits already before you. 

As to each of these summaries or charts,you should 
consider two things: (1) Does it accurately reflect other 

evidence before you? and (2), if so, are you satisfied 
that the conclusions the chart maker seeks to draw from such 
other evidence are reasonable? 

If you answer both these questions in the affirmative 
with respect to either or both of sgch charts, you may 
give then such consideration as you deem appropriate, other¬ 
wise ignore it or them. 

Now let me turn to character orreputation 

testimony. 

You will recollect what I told you when the first 
such witness was called. You should consider evidence of 
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character or reputation together with all other facts, all 

other evidence in the case in determining the guilt or 

innocence of the defendants. Evidence of good character 

nay in itself create a reasonable doubt where without it 

• \ 

no reasonable doubt v:ould have existed. But if on all 

a 

the evidence you are satisfied beyond a reasonable doubt 

that the defendant is guilty*, a showing that he had 

previously enjoyed a reputation of good character does not 

% 

justify or excuse the offense, and you should not acquit 

* 

a defendant merely because you believe he is a person of 
good repute. 

This brings r.e to the question of "reasonable 
doubt." Let me define that term for you. The words really 
define themselves. When you analyze it, it is common 
sense. In a civil case all the plaintiff has to do is 
establish his case by what is called a preponderance of 
evidence, which boils down to mean that it is more likely 
than not that what the plaintiff has asserted is true. 

If it is more likely than not, the jury is entitled to give 
the plaintiff its verdict. That may be fine and indeed 
it is fine when all that is involved is whether A should 
pay B" some money. But a purpose of the Government in bring 
ing a criminal case is to authorize the Court to commit the 
defendant to jail. Whether I do that or not is my 


I 
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responsibility. 

Coming to that point of the authority that the 
% 

verdict will qive me, I have talked to you many times about 

| 

the division of authority and the division of responsibility 

• v 

between you and me, between counsel and me, and each of 

I 

us has our own job to do. 

. In that respect, my respbnsibility, in the event 
that you find a verdict of guilty, will be to decide 
what, if any, punishment should be administered to the 

defendant or defendants. That is no concern of yours and 

‘ 

you should not consider it. . I must trust you to deal with 

s ' 

the evidence and you must trust me to deal with any 
responsibility your verdict might impose upon me. 

Nonetheless, as the rules guide you, the 
possibility, the potential of your verdict is what controls. 
And our liberties wouldn't be worth much if it were 
possible to put a man in jail simply because guilt seemed 
more probable than innocence. 

Therefore, the law says guilt must be established 
beyond a reasonable doubt. 


There are two words in that definition. "Reasonabl« 
and "Doubt." 

The meaning Of "doubt" ’is‘self-apparent.The 


25 


word "reasonable" is in the last analysis equally 
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self-definable. It means a doubt for which you can give 

a reason. It isn't just a fanciful doubt or an excuse 

% 

for ducking a disagreeable duty. Y.o one likes to be in 

the position of convicting a fellow human being, but the law 

would also be in a sorry state if jurors wouldn't take 

the responsibility of finding cuilt where it was established i 

beyond a reasonable doubt. 

Also the reasonable part cf the tern goes to the 
essence of jury deliberations. If one of you has a doubt 
and expresses a reason for it, and another juror has no j 

doubt, the expression of your reason for your doubt will 
probably do one of two things: 

It will either enable your fellow juror to 
demonstrate to you that your doubt is unreasonable, or 
it will enable you to demonstrate to hin or her that he or 

I 

she should have a doubt. 
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If you express your doubts or lack of them to 
each ether, you should be able to resolve them one way or 
the other. 

Of course, a doubt like everything else in this 
• v 

case, a reasonable doubt must be based on the evidence 

• « 

! 

or lack of evidence, not on something you may have heard 

r 

i 

on the outside or some impression or opinion you nay have 
derived from the outside. It has to be based on the evidence 

> i 

or lack of evidence; otherwise, how could you discuss it 

, ' ' ! 

with your fellow jurors? 

I 

All that you have in common with each other is what 

you have heard ar.d seen in this courtroom. It is on that 
J i 

common basis upon which you must base your deliberations. 

In this connection I may point out that while it 
is your duty to discuss your doubts or lack of them with 
each other and to listen to each other's views, you should 

• t 

adhere to any conscientious opinion which you might hold and 
not give it up nerely for the sake of unanimity. I don't 
think there is anything I can add to that. 

The law simply requires ycu to do your best to 
convice your fellow jurors of the correctness of your 
views and at the same time to listen with an open mind to 
theirs and to make a conscientious effort to reach a 
result which conforms to the conscientious belief that each 


I 
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of you holds. 

I assume you are not going to start unanimoxis. 

Unanimity comes from discussion amongst you, exploration 

of your doubts or lack of them, discussion of the evidence or 

lack of evidence upon which those doubts or lack of them may 

% 

be based. That is how unanimity may be achieved. 

Bfcfdre I.leave the .questign of reasonable doubt, 

it being so important, let me read you another definition 

that is given by a judge for whom I have great respect. 

"It is a doubt," he says, "based on reason which 

arises from the evidence or lack of evidence in the case. 

* 

It is a doubt that appeals to your reason, to your judgment, 

to your common understanding and your common sense. It' is 

a doubt as would cause you to hesitate to act in matters 

of importance in your daily lives. But it is not caprice, 

whim or speculation. It is not a doubt that a jury 

« 

might conjure up to avoid the performance of an unpleasant 

duty. It is not sympathy for a defendant. Let me repeat, 

« 

it is a reasonable doubt." 

That ends the quotation. As you see, it is not 
much different from what I said. I thought it said it 
rather well. 

Closely related to the doctrine of reasonable 
doubt is the concept of presumption of innocence. That 
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mean 


s that the Government has the burden of proof in this 


case and that such burden never shifts. 

I have told vou that the defendant doesn't have 

| 

to prove anything. The point is that the presumption of 
innocence continues in his favor throughout the entire 

I 

trial and remains there in the jury room until you have 

I 

f 

finally resolved it, if you .ever do, bv a verdict of guilty. , 

I 

It means this: 

| 

Right up to the last minute your discussions should 

. • * j 

include the proposition that the Government has a burden, 

i 

j 

and if the Government hasn't sustained that burden, that, 


m ie.se 


If, can be the basis for a reasonable doubt. 


Now, let me turn to the specific charges set forth 
in this indictment. In referring to the indictment, let ms 


remind you of what I told you while you were being selected. 

I 

I told it to you at that time in more detail. j 

• I 

The indictment itself is no evidence of anything 
and creates no presum.otion of anv kind or sort. I went 

j 

into great detail on that proposition when you were being 
selected and I assume you remember what I then said. 

Also before getting down to the specifics, 
let me remind you what I frequently have told you, that j 

each of the defendants before you is entitled to have his j 

guilt or innocence separately considered. That these 
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two defendants are being tried together before you is a 
matter solely for the Court's convenience. You.have two 
separate lawsuits before*you and you should consider the 
evidence separately as to each defendant. 

As to each of these defendants there are two 

I 

charges before you. Each defendant is charged with conspir 

ing with Sloan, Eucker and Kilcuff„ as well as with the 

other defendant, to keep false records and to file false 

> 

statements with the Securities and Exchange Commission 

* 

in violation of the securities laws of the United States. 
This is called the crime of conspiracy. 

Each defendant is also charged with actually 
filing such a false report or causing it to be filed in 
violation of such laws. 

What then are the securities laws of the United 
States? They are a series of statutes enacted by the 
Congress from 1933 to the present day for the purpose 
of protecting persons who invest monies in the securities 
markets of the United States. An integral part of these 
laws are certain record keeping and report*ng requirements 
designed to assist the SEC and other regulatory agencies 
in their assigned task of insuring that the business is 
transacted on such markets by solvent and responsible 
individuals, partnerships and corporations. 



I 

11 ,| VJhat, then, is'the particular section of the 

ji 

12 ;j securities laws which defendants are charged with violating 

II 

13 !j and with having conspired zo violate? 

14 It is a section of the 1934 Act which provides 

j! . j 

15 in pertinent part as follows: 

16 ij "Every broker or dealer" —- and obviously the firm 

!l 

17 *• of Orvis Bros, was a broker and dealer — "shall make, keep 

ij • 

I, • 

18 and preserve such accounts, correspondence, memoranda, papers., 
.! ! 

19 i books and other records and make such reports as the Securitie 

i * \ 

20 ! and Ex&iange Commission by its rules and regulations may 

21 !; prescribe as necessary or appropriate in the public interest 

i: 

22 ; or for the protection of investors." 

|l • 

23 The principal SBC reculation with which we 

1! 

24' !| must concern ourselves is the one requiring brokers, such 

!• 

>1 

25 ij as Orvis Bros., periodically to file a questionnaire — 

that is what it is ca< -.ed — setting forth certain specified i 
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Needless to say, such purpose would be thwaited 


if the record keeping and reporting requirements 
were not followed and enforced. 

Remember, of course, it is no crime to become 

insolvent or go bankrupt. That is just a misfortune. 

; 

The only crime charged is that these defendants 
are claimed to have Kept false records and to have filed 
false reports, to conceal their imminent or actual 
insolvency. 
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financial information. 

| 

It is the claim of the Government that the 
defendants conspired to file such a questionnaire with 

I 

certain materially false information and that in 

i 

October of 1969 they actually did file or caused to be filed 

a materially false questionnaire. 

* » 

The said questionnaire is claimed to be false 

'* * 

| 

in the following particulars: 

A, Statements of the trading and investment accounts 
of Orvis were falsely inflated. 

t » 

B, Statement of correction of customers fully 
paid securities leaned and pl*»dg**d in erro*" was f»ise. 

C, Statement of balances in customers cash accounts 


were falsely inflated. 

Those are the particulars in which the Government 
claims the particular questionnaire was false. 

* f % 

The Government also claims that in the course of 
conspiring to file such false questionnaire the defendants 
in violation of other SEC regulations maintained or caused 
to be maintained false books of account in their own back 
office. 


i 

I 


i 


How then does the law define the crime of 
conspiracy? 

The crime of conspiracy as defined in the statutes 


I 
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of the United States is substantially as follows: 

If two or norc persons conspire to commit any 
offense against the United States and one or more such 
persons does an act to affect the object of the conspiracy, 
he shall be guilty of. the crine of conspiracy. 

It is very simple. Let ne repeat it. 

If two or more persons, any two, conspire to commit 

/ * 

an offense against the United States and one or more of 
such persons does an>act to further the object of the 
conspiracy, each shall be guilty of the crime of 
conspiracy. 

You will readily see there are three elements, of 
that crime, each of which must be established to your 
satisfaction beyond a reasonable doubt. 

First, there has to .be a conspiracy. 

Second, the object of the conspiracy has to be to 
commit an offense against the United States. 

Thirdly, one or-more of the conspirators has to do 
something to affect such unlawful objective. 

What then is a conspiracy? A conspiracy in 
ordinary layman's language is no more or less than a 
common undertaking entered into between two or me e persons 
to achieve some unlawful objective. 

We are always in our daily lives watching people 


25 
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engaged in common undertakings. If three of you should 
decide to have lunch together and should send one of you 
ahead to reserve a table and put in the orders, that would 
be a common undertaking. It only becones a conspiracy, how- 

• V 

ever, if the objective is unlawful. . 

Your first task, then, is to determine whether 

* » 

Sloan, Eucker and Kilduff, or any two of them, engaged 
in a common undertaking to violate the securities laws of 
the United States in the.,manner I have described. 

A conspiracy obviously doesn't have to be 
reduced to writing and doesn't have to have any particular 
formality attached to it. It is, as I have said, simply a 
common undertaking. 

Indeed, all conspirators don't necessarily 
have to know what' the others are doing or have done. 

VThat is necessary, however, is that each conspirator knows 

the existence of the common undertaking, is aware of its 

< 

unlawful purpose and intends to further that particular 
unlawful purpose. 

If you become satisfied beyond a reasonable 
doubt that such a conspiracy did, indeed, exist, you 
should then consider whether the Government has established, 
again beyond a reasonable doubt, that Anderson or Villani 
or both of them were knowing and wilful participants in 
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such conspiracy. 

You cannot stumble into a conspiracy by mistake. 

A person cannot be guilty of a conspiracy because he 
associates with others who happen to be so guilty. A 
person can be guilty of conspiracy only if he knows a common 
undertaking is underfoot, if he knows that such common under¬ 
taking has a particular unlawful purpose, and if he wilfully 
and intentionally decides to join in the ccmnon undertaking 
for the purpose of furthering, that particular unlawful 


10 •: 

i! 


purpose 


!i 

16 >! 


33 jj Of course, once a person is found to have entered., 

13 ! ! the conspiracy, it is immaterial whether or not he 

!] 

14 ! accomr.lish.es his Durcose in doing so or whether he ultimately 

•! . 

15 ■■ receives any benefit from his conspiratorial conduct. 

16 p It should also be observed that to be a conspira- 

j' 

17 •; tor one does not have to approve or even be aware of all 
• • « 

18 the details of the conspiracy or the conduct of its various 

i 

19 i! nenbers, nor does.there have to be complete harmony among 

i; 

20 ;< conspirators, any more than there must be harmony among 

w 

21 I participants in any lawful undertaking. 

i 

32 ; what is necessary and without which one cannot 

i 

23 ! be deemed a consoirator is that he have knowledge of the 

l 

t • 

24 : i basic unlawful object of the conspiracy, in this case. 


21 > 

k 

it 

22 ‘i 


25 


ceceotive record keeping and deceptive filing 


/ 



87a 


Charge of the Court 

gwrf 10 3032 

with the SEC to conceal financial weakness, and that it was 
his 'deliberate intent to further that unlawful objective. 

Obviously it fpllows fron what I have said that 
knowledge without wilful participation is not enough, nor 
did either of these defendants have any obligation 
to stop the conspiracy just because they nay have known 
about it. 

/ « 

To repeat, one can only become a conspirator by 
knowing and wilful participation in the unlawful objective. 
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So his part in the conspiracy is to go to his 

I 

post and say nothing. That is all he has to do in the 

I 

conspiracy. If he is there for the purpose of carrying on 
the conspiracy, and it v;as the deliberate decision of the 

I 

conspirators that he has to be there, that his presence is 

i • * 

necessary to have him there for the carrying on of the 

I 

conspiracy, his presence there an4. his planned silence could 

• • i 

be a furtherance of the conspiratorial purpose. 

Let me just change the situation a little bit 

Kr ' i 

and show how he is not. Ke happens to know all about the 

i 

conspiracy because his brother is in it, but he had no part 
ir. it. He knows the robbery is going to take place at that ' 

i 

time, but he is not part of it. He is at his place. 


Because his brother is in it he decides he is going to keep 


his mouth shut, he is not guilty of anything. 

I 

As far as the law of consoiracy is concerned, 

i 

that poses no obligation to be your brother's keeper. This 

i 

» 

hypothetical teller in the second case, he knows all 

• i 

j 

about the conspiracy, he heard all about it from his brother, 

I 

he has pleaded with his brother to stay out of it, he 
stands there, he watches the thing go on, he says nothing, 

i 

f 

he is guilty of nothing. If he is part of the conspiracy 

i 

and he goes there for the purpose of maintaining his silence 
so that the conspiracy won't be interrupted, he is part of 
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the conspiracy and can so be considered. 


I tried to give you that illustration which I 

think you can apply to any set of facts. I have taken 

a wholly disparate set of facts for the deliberate purpose 

•v 

of not giving you any views, suggesting any views on the 

« 

facts before you. . 

To sum up, before either defendant can be con¬ 
sidered guilty of the conspiracy, he has to have been found 

h 

a deliberate participant in it. 

* 

On the other hand, if you found such knowing 

j 

and deliberate participation to exist, its extent is im- * ; 

i 

material. It doesn't make any difference if you are the main 

i 

i 

l 

conspirator or the least important one. If you knowingly 

. I 

participate in the conspiracy, your guilt is equal, and 
that is all there is to it. 



If you should find that the conspiracy existed 

* • I 

and that one or both of the defendants participated in it, 
it next becomes necessary to determine whether any con¬ 
spirator, not necessarily one of these defendants, committed 

! 

what is called an overt act in furtherance of the conspiracy. 

i 

It is a peculiarity of the law of conspiracy 
that mere talk and agreement is no crime. Someone has to j 

do something. I am not going to waste much time on this 
issue. 
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The indictment charges among other things, as an, 
overt act the filing of the false questionnaire v/ith the 


SEC. You can't very well have found a conspiracy to 
exist without having concluded that the questionnaire was 


filed in furtherance thereof. 


As such a conclusion would satisfy the overt 


act requirement, I shall trouble you no further with that 


issue. 


In this connection let me tell you that the 
* 

indictment lists a whole series of overt acts. If you get 1 


any pleasure reading them, by all means do so. But don't ~ 


waste time on them. As I have said, one is all you need 


to find, and the filing of the report would satisfy that 


requirement. As I say, you can't find conspiracy without 


finding that report to have been filed, so that is that. 


If you find a conspiracy to have existed and eith 


or both defendants to have participated in it, you should 


then go on to consider whether such defendant or defendants 


are guilty of what is called the substantive crime of 


actually filing the false financial statement with the SEC. ; 


This is the second count of the indictment. It 


is the eighth numbered count. It is the second one that 


is going to be submitted to you. 


The Government docs not contend that either 
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defendant actually filed the statement in question. No 

such allegation is necessary. 

« 

The law provides that when an unlawful act 

is done in the furtherance of a conspiracy by one of several! 

> v 

co-conspirators and such unlawful act was in the reasonable 
contemplation of the conspirators, each conspirator is 
as guilty of performing the act as the person who actually 
does the deed. ^ 

I chargeyou ,as a matter of law that the wilful ^ 
filing of a financial questionnaire, in this case Exhibit 
74, is a crime against the United States if such question- 

i 

naire is materially false; that is to say, false in a manner 
which would tend to defeat the legislative purpose of 
what the questionnaire was designed to further. 

So if you should find any defendant to have been 
a member of the conspiracy,you should, remembering thatvou 
have two trials here, ask yourselves the following questions 
with respect to the case against such defendant — of 
course, you are not troubling yourself with this unless you 
find the particular defendant already guilty of conspiracy -- 
(1), was the questionnaire materially false? That is, 
false in a manner which would tend to defeat the legislative 

purpose? 

(2) Was itifiled in the furtherance of the 


\ 


1 
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2 

conspiracy? 


3 

(3) Was its filing within the reasonable 


4 

contemplation of the defendant whose case you are consider¬ 

. 

5 

ing? 


6 

*v 

(4) Did Kilduff or whoever else may have 


7 

f * 

actually have done the filing know that the questionnaire 


8 

was materially false at the .time it was filed? 


9 

If you answer all those questions in the affj.rma 

- 

10 

> 

tive beyond a reasonable doubt, you may convict the defend- 



* 


11 

ant whose case you are considering of the substantive crime 


12 

of filing a false statement, even though there may be no 


13 

evidence that the particular defendant knew that tne ques- 


14 

. 

tionnaire was false or even that it existed. 


15 

• • 

Let me remind pu of the particular manner in 


16 

which the Government claims the questionnaire to have been 


17 

false. 


18 

• 

« 

The falseness, according to the Government's 


19 

1 

claim, lies in three particulars. I read them before, but 

f 

20 

am going to read them again for a different purpose. 


21 

" (a) Statements of the trading and investment 

1 

22 • 

accounts of Orvis were falsely inflated. 


23 

"(b) Statement of the correction of customers' 

1 * 


24 

fully paid securities loan and pledged in error was false. 

i 

; 

25 

i 

" (c) Statement of balances in customers' cash 

• i 
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accounts was falsely inflated." 

Let us briefly analyze seme of the nain cate¬ 
gories of evidence with^respect to those claims. First, 

I 

there has been evidence offered in support of the claim that 

i 

tv:o blocks of Clinton stock were placed in the firm's 
trading account without proper allocation of cost. Such 


evidence obviously was offered to support the clain that 
the statement of the trading and investment account of 
Orvis was falsely inflated. 

V/hether andv-to what extent it does support such 
claim is, of course, for you to say. 

Second, you have heard all about the $80,000 
trade in Clinton stock. The Government contends that to 


; 

; 

i 

i 

i 

i 

I 

i 

i 

I 


the certain knowledge of at least some of the conspirators, , 


including specifically the defendant Anderson, such trade 


never existed and gave rise to no valid rceivable. 


To the extent you believe this claim to have 


been substantiated, you nay conclude that the receivables 

I 

reflected by this alleged trade falsely inflated the balance 

. t 

I 

in the customer's cash account. Obviously it is for you 


to say whether the claim was substantiated. 

Similar considerations apply to the Fund of 
Letters transaction. There the Government contends that , 


at least by the time the questionnaire was filed it was 



95a 


Charge of the Court 


3040 


18 lj 


gab-3 


obvious to the alleged conspirators, again specifically 
the defendant Anderson, that Orvis had no valid trade for 
this stock and that its*inclusion anong the firm's receiv¬ 
ables falsely inflated the report of customers' cash 


accounts. 


Needless tosay, the Government's claim is 


hotly disputed. The resolution of that dispute is in your ' 
hands. 

b 

You will also remember the testimony concerning 
* . * 

fully-paid securities pledged in error. All such testimony 

relates to the Government's claim that statements of the * j 

correction of customers' fully paid securities loaned and 

pledged in error was false. 

• • 

Nov; let's list someof the things that are not 
in issue. Taking last things first, - there is no claim in 
this trial that either of these defendants ever had the 
slightest notion that anyone concerned with Orvis had ever 
intentionally made an improper pledge of stock. 

You will recall the testimony of several Govern¬ 
ment witnesses that in the nature of the brokerage business 
errors in the pledging of stock are inevitable. 

I 

i 

The sole Government claim in this regard is 
that the conspirators, not directly either of these on trial, 

I 

misrepresented their efforts to correct the inevitable 
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errors, thus contributing to the claimed falsity of tie 
questionnaire. 

Another thing that is not directly in issue 
is whether the firm was in violation of Stock Exchange 
Rule 325, the one establishing the 20:1 ratio, or, indeed, 

I 

any other rule of the Stock Exchange. 

The Government's contention in this regard is 

solely that the claimed violation of Rule 325 provided a 

motive for the alleged false filing and record-keeping. The 

^ ’ 

validity of that contention is, of course, for you to 
determine. 

The defendants contend that, at least as to them, 
the contention is wholly without basis because they say 
they were wholly ignorant of any Rule 325 violation that 
may have existed.. 

One cannot, of course, be motivated by circum- 

% 

stances of which one is ignorant. Therefore, if the defend¬ 
ants were ignorant of the 325 violation, if it existed, they 
weren't motivated by the knowledge which they didn't have. 

Another thing that is not in issue is whether 
defendant and/or any other Crvis prtner, was a good or a 
bad businessman. 

All the evidence and the activities of either 
of these defendants is relevant only on the question of what 
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he may or may not have known at some given point in time. 

• • 

All thi3 talk about Anderson.'-s power in the firm, wh&t 

I 

-he did# what he didn't do, when Mr. Villani was in Paranus^ 
where he was, what they did, what they didn't do, has 

nothing to do with their guilt or innocence except as it 

• • 

I 

has bearing on what they may have known at a given period 
of time, and, therefore, what they may have tended to do 
about such knowledge. 

Ladies and gentlemen,that is the gist of what 
* 

I am going to tell you. There are some formalities I 

I 

will tell you, in any event, later even if counsel have no 

* 

suggestions, which is unlikely. 

So I am going to ask you nov; to retire for 

a few minutes and, as I told you before, this is the last 

time I am going to ask you not to form or express an opinionj 

and I say this quite seriously now because it is quite 

. 

possible that one counsel or the other counsel may point out. 
something which I said intentionally or inadvertently, which 
is wrong, and when corrected will materially change the 
picture of the case that you have to consider. 

(Jury absent.J 

THE COURT: First, I guess, Mrs. Piel. 

MR. PIEL: Very well. This comes from my notes, j 

i 

your Honor. I 


I 
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I will just take it not in order of importance 


but in order of the way I pui: it. 


THE COURT: ' The easiest way is the order you 

have them in your notes. 

• V 

MRS. PIEL: I think your Honor misspoke when 
1 •* 

you gave the example of veracity or the test of veracity 
between you said Kilduff and Smith. That is what I heard 

and there was a witness Benjamin Smith. Then you later said 

* 

something about Schmidt. 

* 

THE COURT: Is there a witness Smith? 

MRS. PIEL: There was a witness Smith. That 


is what I heard. 


THE COURT: He didn't dispute Kilduff. 

MRS.PIEL: As I say, it presented my mind with 
* 

some puzzlement.. I am only mentioning it as — 

THE COURT: Did anybody else hear Smith? 

MR. FEINBERG: Schmidt. 

THE COURT: They couldn’t possibly confuse them. 


i 


/ 
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HRS. PIEL: Then, your Honor, I presentee a 


3 | proposed instruction on character witnesses which your Honor 

4 j did not incorporate the'essence of. 

5 ; THE COURT: What didn't I say? 

* \ 

® MRS. PIEL: It went alittle further, saying 

1 

2 that in a securities case, the evidence of good character is 

® something which has particular relevance. 

Q • 

THE COURT: You said that? On Page 8 of your 

* 

10 proposed instructions? 

* 

H MRS. PIEL: I believe it is Page 18. 

12 THE COURT: Shlpw it to the Government. 

• * 

1® j MRS.PIEL: I was a bit concerned about the use 

- H j 

1 4 ! the word "solvency." I don't recall the exact wording, ' 

I • 

.1 • 

15 but the 20:1 ratio suggests, at least to my lay mind, an 

16 insolvency of 19 .times, and it seems.to me that as a word 

1' j of art, solvency is a rather bad word to use because if you j 

18 [ are to look at a balance sheet of a brokerage house, and 

I 

19 j it meets the requirements, still a large percentage of it 

20 is solvent. It seems to me it is misleading to use the 

21 word "solvent" rather than a portion of assets to liabilities 

I 

22 THE COURT: Well, the purpose of the act, it 

23 1 seems to me, is to insure solvency and responsibility. Do 

o. I 

24 i you dispute that? 

I 

j MRS. PIEL: Then I say there is an inconsistency ; 
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me K -2 

in pcmitting — 

THE COURT: They think that is solvent enough, j 
I guess. * 


MRS. PI^L: Well, I will leave that, but it 


seems to me that there co' Id be a confusion in a layman's 

I 

mind. 


i 

Then perhaps more serious, your Honor, at the 

• • I 

very end of your charge you spoke about knowledge and falsityj, 

but throughout the charge, you spoke of falseness without 

* 

knowing falseness. 


THE COURT: I don't follow what you are saying. ( 

* 

MRS. PILL: Well, let's assume that the jury 
finds, or that anyone would find that Exhibit 74 is a false j 
statement of accounts for Orvis Bros. Let's assume that — j 

THE COURT: Well* I can cure that by saying any I 

I 

time I said false, they must assume I meant knowingly false.j 

% • 

MRS. PIEL: Fine, I think that would correct 


THE COURT: I will also tell then when I said 
if they find, they must find beyond a reasonable doubt. I 
can't repeat that phrase all the time. That cuts against 
the Government, but not in any material point. 

MRS. PIEL: Then when you described the con¬ 
spiracy, it seems to me that you referred only to a common 
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undertaking, and I wonder whether or not — it seems to 
ne that these defendants could not be guilty of entering 
into a conspiracy unless they had an agreement of some kind. 
1 don't say it is in writing cr whatever, but a common 


undertaking 


I don't really knew what a common undertaking 


You gave an example of. going to lunch.and one 


10 : 


18 ' 


goes ahead, and that is an agreement of have lunch. And it 
seems to me that no matter what happened in this case, there 

* ' i 

has to be a common undertaking and by circumstantially 

I 

saying they did this, that therefore there was a common 

i 

Ur*ucr 

I 

THE CCURT: I will tell them what common under- 


23 

:i 

i 




taking means. 

MRS. .PIEL: There has to be agreement. 

Then in the example that your Honor gave about 
* 

the bank teller and the two situations where one person 
was a conspirator, was cuiltv by silence and the other was ' 

! 

not because he didn't enter the conspiracy, that of course j 

i 

again goes back to the fact there has to be an agreement, 

i 

but in your second example you suggested he wasn't a con- 

• 1 

spirator also because he pleaded with his brothers not to 


24 ‘ participate 


Now that suggests that if either Mr. Villani 


/ 
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or Mr.Anderson kncv; about this conspiracy they were con¬ 
spirators if they didn't plead with the others not do it, 
and it seems that is putting too much of an obligation on 
persons v;ho have knowledge. 

THE COURT: You are correct. I will take care 

I 

of it. 


MRS. PIEL: And that I -think concludes nv excep- 

• i 

. . i 

tions. 

THE COURT: All riant, Mr. Londin? 

* 

MR. LONDIN: Yes, your Honor, First, I would • 

i 

ask your Honor to instruct the jury, or ask your Honor to 
correct his instruction, with respect to the consideration 

t 

they nay take of the so-called impeachment naterial, prior 
transcripts. I believe under the Second Circuit case ; 

I 

going back as far as DeSisto against.the United States, j 

9 

and some prior decisions — 

* • » ^ 

THE COURT: I am av/are of that. I didn't 

think it applied. You say it applies? 

MR. LONDIN: I think in some regard. 

1 

THE COURT: Tell me what regard. I couldn't 
think of one. 

MR. LONDIN: I must say I an rather pressed at 

this point to think of it too. 

THE COURT: If it doesn't apply, I don't want to 
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confuse them. I gave this a lot of thought and couldn't 

think of how it applied. 

MR. IXDNDIN:. Perhaps your Honor could suggest 

if there is some material that was used in connection with 

the cross-examinatioh of some of the Government witnesses - 

THE COURT: Not unless you can tell ne what it 

applies to because I don't yant to send jurors on a fishing 
• • 

expedition especially when I don't thin); there is any fish 
in the pond. * 

* 

MR. LONDIN: May I have a moment to reflect, 
your Honor. v 

Let me come back to it. 

THE COURT: I couldn't think of anything. If 
you can think of something I will change it. 

MR. LONDIN: I did want to refer your Honor to 

DeSisto'. 

« 

THE COURT: I know it. That is part of my 

having gone to law school. 

MR. LONDIN: I thought your Honor was going to 

say that. 

THE COURT: Although it did come out slightly 

thereafter. 

MR. LONDIN: I would ask your Honor to instruct 
the jury that since there are two particular counts and two 
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particular defendants they should of course be careful 
not to arrive at a compromise verdict, that any verdict 
they ?.rrive at must be their conscientious determination 
and not the result of compromise. 

THE COURT: I will so charge. 

MR. LO'JDIM: 'ror the record I do wish to take 
exception to your Honor's reading of the securities laws. 

I think that unduly prejudices the defendant on trial and 
leads them to believe that they, the public, may have some 
vested interest in a conviction because the public is being 
protected thereby. v 

X don't third: it was necessary to read the 


legal history, give a discourse on the legal history, the 
purpose of the securities laws. I don't see that there 
is anything your. Honor can do v:iththat at this point unless 
you can think of seme way to correct it, if you thin.< it 
requires correction. 

THE COURT: I don't think it dees. I agree 

with you you shouldn't harangue the jury about their duty 
to protect people, but I don't think I will do it. 

MR. LOWDIN: With respect to the substantive 
count, your Honor, in discussing the substantive count, 
your Honor did correctly tell the jury that this would 
follow, I suppose, under the reasoning of Pinkerton, if 
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I 

your Honor found the defendant a participant in the con¬ 
spiracy. 

THE COURT: % Not if I found it. 

MR. LONDIN: Tell the jury that they could find ■ 

I 

the defendant guilty* of a substantive count if they found 

l 

j 

a defendant a participant of the conspiracy. However, that 

essential predicate having come substantially before, 

• • • 

it was rather* lost. I aim concerned lest the jury think 
they can convict on*the substantive count; even though a 
defendant did not happen to be at the World Series at the 
time of the review and did not submit the report to the SEC 
they might find that sufficient. 

I think they should be told in the clearest ! 
possible terms that this only follows, of course, if the 
defendant was a yrilful participant in the conspiracy to 
make and file false records. 

THE COURT: I thought I made that very clear. 

I think I will clarify it altogether by telling them they j 
can't convict on the second count unless they have already 
convicted on the first. 

MR.LONDIN: And with respect to the Fund of 

Letters transaction — 

THE COURT: I can't conceive of any rational 

way they can do that. 


V- 
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i 


MR. LOUDIN: I think they should be told that. 


With respect to the Fund of Letters transaction. 


your Honor very briefly'said the Government's theory was 
that the entry was improper because the defendant — par¬ 
ticularly the defendant Anderson — knew the transaction 
had been rejected , and then your Honor said of course the 
defense hotly disputes this. But 1 think having expressed 
the Government's position, your Honor should also express 


the defense position which simply put was the natters had 

*r 

been discussed with Haskins & Sells and a reserve increased. 

I 

The natter was under negotiations. It was then an attempt_ 


to register the stock, it was then referred to the lawyers, 
in Anderson's thinking, the transaction nay well have been 
open until December 31,1969, on the basis of a letter 
in evidence. 


MR. FEIN3ERG: Your Honor, we would oppose that. rh. 

« 

increasing of the reserve was precisely a conspiratorial , 
act. 

• t i 

THE COURT: I will say, what has to be proved 

! 

is that Anderson knevx. There isn't any doubt about it wasn t 
an open thing. Those are arguments. I didn't give then 
the Government's arguments. I will point out in that con¬ 


nection what they have, to■find is not that in'fact it*’ : 


wasn't a good deal and a valid deal, but Anderson at the 
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time knew it. You have heard everything Mr. Londin 
said about that. I am not going to repeat it. 

MR. LONDIN:. All right. 

THE COURT: I will say that. 

Have you' shown Mr. Londin and Mrs. Piel this 


indictment? 


MR. FEINBERG: J will ^give them a copy of the 


clean indictment. 


THE COUlVr: You better look at it now before I 


give it to the jury. 


MR. FEINBERG: I have a couple of comments on the 


charge, if I may. • " 

THE COURT: In the first place, did I rule ad- 

I 

verse to the defendants on anything wrong? You have got 

I 

to defend this verdict if you get one, I don't. j 

MR. FEINBERG: I don't believe so. 

. 

THE COURT: All right, what doyou want me to say? 


MR. FEINBERG: The only thing I want to ask, maybe 

I 

I didn't hear it, did the Court charge on wilfulness and j 
intent as, you know, just boilerplate, but did the Court 
mention what wilfulness, and what knowingly and wilfully j 


mean? 


THE COURT: I did not. Does the defendant want 


me to do that? 
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HR. LO'.'DIU: I-.just got then this morning, your 
Honor* • * i 

THE COURT: Look at 27. 

» 

Mrs.Piel, do you have it? 

MRS..PIEL: Less than a half hour ago. 

THE COURT: Don't read then all, .just 27. 

MR. LONDIN: All save the last paragraph is 
satisfactory, your Honor. 

THE COURT: I think I will take that out. I 
would have said it if I had put it in the regular charge. 

It is a negative which doesn't need to be in. j 

MR. FEIU2ZRG: One other thing, your Honor. j 
Would your Honor charge Request 24 of the Government which j 

i 

is the only one that ve would ask vou to charge that I don't 

i 
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i 

thin.H your Honor did. That deals with the charge that j 
the mere fact the defendants believe that there won't be 

j 

any loss or that anyone, will be harmed is no defense. 

> 

! 

THE COURT: They never raised that issue. 

i 

MR. FEINSERG: Other than that I have nothing ‘ 
else. ' I 


THE COURT: They never raised that. Nobody 
• # 

• • 

seriously thinks that nobody was hurt bv it. 

j 

MR. LOUSIN: Actually no one was except the : 

i 

Stock Exchange funds, your Honor. j 


THE COURT: What about all these partners that. 

j 

% 

were sucked in? 

i 

MR. LONDIN: Well, that’s true. But they no 


more than the defendants themselves lost their money. 

THE COURT: No, they feel there is quite a dif¬ 
ference between them. My point is that I don't think the 


jury is going to be misled. 

Now let me go over what we have done. In the 
first place is that indictment all right? 

MR. LONDIN: I just read the latter part of 

Page 1. I noticed in Paragraph 1 the last two lines had 
previously been stricken as one sentence which reads: 


» 

j 

i 

* 

i 

i 

i 

i 

! 

I 


i 

i 


"As of June 3, 1970, Orvis was suspended as a member of the 
New York and American Stock Exchange." That was 


/ 
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stricken on motion long before the trial began. The last 
sentence of Paragraph 1, first page. 

THE COURT: Well, that will have to be typed 


over. 

MR. FEIMBERG: What I did, as we went over it 
the other day, apparently this was stricken by motion and 
we will take those last two lines out. 

i* * 

• * • 

THE COURT: I will tell them in due time they 
willget a copy of the indictment because I can't cross it 
out. That will just interest them. 

MR. FEINBERG: .Right. During the lunch break _ ' 
we will rectify that. 

THE COURT: Wait a minute nov, what are we going 

I 

I 

. 

to decide? Now, in the first place I assume that the 
jurors can have any exhibits they want? 

I 

I 

MR. FEINBERG: Yes, we will have to correct, of 
course — there will be certain stamps or something we will 
have to take out, but beyond that.I have no objection. 


THE COURT: Is that agreeable? 

MRS. PIEL: Yes. 

MR. LONDIN: Yes, there are handwritten notes 


as well. 


THE COURT: I want to know if I can tell them 


they can ask for exhibits. 


! 
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Court's Additional Chargs 

HR. LONDIN: Yes. 

THE COURT: Okay. 


3056 


Okay. Incidentally, when we are through 

talking to then, I will have a side bar conference so you 

• \ • 

can correct anything further. 

I • 

(Jury present.) 

THE COURT: Will .the alternates bring back any¬ 
thing they have from. the jury roon? 

THE FORELADY: Can't they have lunch with us? 

*v- 

THE COURT: Eo. They can have lunch together. 
THE FORELADY: Your Honor, there are some docu¬ 
ments that various members of the jury already know they 


want. 

• • 

THE COURT: I will tell you about that. j 

THE FORE LADY: We have already nade one, there may 

I 

be others, but this is what they know now they want. Mostly, 
they are not by number because ve didn't know. 

THE COURT: Well, I will give that to counsel. I 
will explain about that in a little bit. 

THE FORELADY: Do you want me to give you that 

later? 

THE COURT: L'o, I will keep it. 

Well, ladies and cer.tle-.en, there is nothing 

I 

materially different that I am going to tell you, just 
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8b an- r.erf 1 

By the sane token, several tines I said you 

have cot to find this and you have got to find that for 

different purposes. I ray not have used the words "beyond 

a reasonable doubt." 

• V 

Any finding I told you you had to nake in any 

: 

phase in this case has to be beyond a reasonable doubt. 

If I didn't say it, I didn't* nean to differentiate. 

You just cet tired of hearing the words sonetines 

4 

and you skip then.* 

*5- 

Now I told you about in defining a conspiracy. 

I said it was a ccm.ron undertaking and I gave several 
illustrations. Now, one or the counsel suggested that you 
nay get the idea th3t I an telling you there doesn't have 
to be any agreement. There does have to be an agreement 
for there to be a. conspiracy by definition. But you don't 
have to find that they sat around and said, "We agree." 

Khat I r.ean is you can infer the agreement fron 
what you see then do. The illustration I gave of the 
common undertaking,where three cf you go to lunch and 
send one of you ahead to make a reservation and order lunch, 
but there had to be an agreement otherwise you wouldn't 
know what you were doing. But m.y failure to use the 
word "aoreement" doesn't r.ean that you don't have to find 
an agreement. It has .to be a common undertaking and if 
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you see a ccracn undertaking going forward you can infer,if . 
you wish, that everybody has agreed to do what you see 


then doing. * • 

I 

70 .l right, then the illustration I gave you about 
silence. In the illustration of the non-participating, 

i 

I told you about his brother, and I injected in the thing ; 

! 

he nay have pleaded with his brother to stop. V.’ell,- 

* i 

that was just a kind of flourish I put in. If he hadn t , 

pleaded with his brother to stop ha still would not be guilty; 

• ^ 

There is no r.ecessitv of pleading to stop the conspiracy. 

t 

I just kind of threw that in. I night have confused you - j 

J • I 

t 

and you ight have thought that: rnis second illustration j 

he would have been cuilty even if he just failed to use 

• . # i 

tr.oral suasion with his brother. He didn't have to do 

i 

anything. He nay know all about it and maybe secretly 

t 

in his heart ^lad it is happening. 

% 

It has nothing to do with it. Unless he participate 

• i 

l 

in it he is not guilty of a conspiracy. So that little j 

I 

flourish I put in was not intended to change the meaning. 

« 

Now, you will recollect I told you what the j 

Government's contention was with respect of the Fund of 

I 

Letters situation and I said that that was hotly disputed. • 
Of course, I an not going to repeat the various 

I 

I 

arguments that Mr. Lor.din made, but Mr. London's point | 
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in all this is that Mr. Anderson didn't think it was a non¬ 
trade. It doesn't make any difference what God knows about j 
the facts and he is not going to come in and tell it; what 

God knows about the facts is immaterial. 

• \ 

It may have been a trade or it may not have been 

I • 

valid trade as God might deternine. It is what Mr. 

Anderson thought and knew. .That's-the only materiality here. 

And if Mr. Anderson was under the impression that it was a 

% 

valid trade at the time in question, that ends the matter. 

* 

It is what Mr. Anderson thought is relevant on thatj 


issue. 


Now, I told you things had to be done knowingly 
but I didn't give you a definition of knov/ingly. I don't 
really think it is necessary, but the courts do say you 
should give a definition of knowingly. 

Now, the definition of "knowingly" is as follows: 

An act is done knowingly if it is done voluntarily 
and purposely, not because of mistake, accident or mere 
negligence or any other innocent reason. An act is done 
wilfully if it is done knowingly, deliberately and with a 
bad motive or purpose. 

That's what knowingly and wilfully have 
been defined as. To my way of thinking these are rather 


25 


obvious definitions. 
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Now, needless to say, these are two defendarts. 

Each is entitled to a separate consideration. And quite 

obviously, I rather hesitate to say this because it is so 

obvious, there can't be any compromise verdict. You can't 

<v 

say, well, let one of them go and get the other. Each is 
as though he were separately on trial before you. 

Now there are two counts# I told you that you are 

dealing with each defendant. You can only consider the 

% 

defendant's guilt on the second count if you found him to 

* 5 - 

be a deliberate participant in the conspiracy. I am 
going to simplify that a little bit by just telling you 
you can't find a verdict of guilt as to either defendant 
on the second count unless you have already found a verdict 
of guilt as to that defendant on the first count. And 
then it is perfectly obvious to you that you can't find him 
guilty on the second count unless it is established to your 
satisfaction to have been guilty of a conspiracy because 
you have already declared that by your verdict, so don't 
consider the second count, as to any defendant, unless and 
until or until you have already found a verdict on 
the first count as to that defendant. 

Now, you already have sent up a list of 
exhibits and they will be sent to you. I will just tell you 
how these things work.. Anything you want to know you just 
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13 !' 


14 if 


17 ! 


Now, sonetines you arc obviously not going to 
remember all these numbers. Sometimes you will be able to 

describe wnat you want so that everybody will agree immcditelv 

• v 

what it is you want, in which event it will be sent in 

i i 

rignt away. 

If you can't, we will seni for you ana I will 

question you to find out what it is. And you will get it. 

Anything that is in evidence you can have. 

* 

The second point. Any time you want any testimony 
read back you nay have it read back, but especially on 
testimony and in this case even on the question of documents, 
there are so many, don't expect instant replay. Because 

you are going to ask a question, and obviously, that particu- 

i I 

lar question, won't have been in any counsel's mind, so thercj 

^* ave to be a ccod deal of looking around through the 
record to find out what testimony is relevant to the particu¬ 
lar question you have asked. 

If counsel can agree among themselves, I don't 
get involved. If counsel can't agree I have to decide and 
if I can't decide I have to send for you. 

But the point is all of this is a time consuming 
process so unless it is something vital that will holl up 
everything, put it aside and in due time we will send for 


a 


25 
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you and you can hoar it. 

Also if you have any questions as to law that 

you vant clarified, anything I have said that you don't 

understand or anything that I failed to say that puzzles you, 

don't have any hesitancy in sending out a request that I 

1 

either repeat myself or enlarge it or make clear something 

I haven't covered. You have got to remember I am an 
• • 

expert just like some of you are in your own fields, and I amj 
in the habit of talking to other experts in my own field, 
and therefore I try to avoid it when I am talking to the jury, 
but I inevitably get in the habit of using shorthand 
language that means a lot to me and Mr. Londin and Mrs. Picl, 
but may not mean anything to you. 

If that happened, I have no pride of authorship, 
and don't have any hesitancy in asking me for either 
repetition or further explanation. 

But one thing I want to caution you, in no message 
that you send out to me indicate how you stand on any 
particular issue. 

Now, you can tell me you are deadlocked ten to 
two or six to six, whatever you want to say, it is 
true. I am not suggesting you are going to be. But don't 
tell me how you stand or you are for the defendant or against' 
the defendant on any issue. 


% 
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Now you will quickly see why that is so. 

If you do become deadlocked, I may consider it 
would be helpful if I discussed with you ways of breaking 
the deadlock. I micht suggest something that might occur 
to me in the light of'what you told me. 

Now, if I know'that you are ten to two for one way 

or the other there is no forjn of language that I can think 

of that would not convey to the two the idea I am trying 

to get then to switch over and go with the ten. If I don't 

know, if all I know is mathematically it is ten of you on 

one side and two cn the other, and I don't know who is on 

% 

first, so to speak, then I can discuss with you perfectly 
reasonably the advisability of how to explore your differ¬ 
ences without giving the two any theory that I am telling 
them that they ought to join the ten because I think the 
ten are right, because I don't know which is ten and which 
is two. So just don't make that mistake.. 

Now, in .due time, a copy of the indictment will 
be sent in to you. A lot of things have been left out of 
that indictment. You will see by reading it. The 
numbers aren't sequential and things like that. In one 
case it says, "Statutory reference omitted at the Court's 
direction." 


i 

i 

I 

I 


i 


i 

i 


i 

« 

i 


i 

! 

I 


Now what has happened is that I, with the assistance 
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of the parties, have gone through this indictment and 
taken out everything that is irrelevant to this particular 
trial. If we were trying some of the other defendants 
maybe things would be relevant. So don't speculate why 
there are blanks in the indictment. 

Now this one I'referred to is a list of statutes 

and I took them out because I said, "What in the deuce 

/ * 

• • 

do they want to know a lot of statute numbers for?" 

That's why* 1 took them out. 

But other things are taken out. But this you 
can have and you can read if you want to, and it is 
available to you. But there is one mistake v:c just notice 
so there has to be one page typed up. So you won't get it 
until after lunch. 

Now, one thing I forgot to tell you. There is 
no such thing as a non-unanimous verdict in a criminal 
case in the federal courts of the United States. So, 
eleven to one is no good. Either way, either guilty or 
not guilty, not guilty or guilty, the verdict must be 
unanimous. So before I conclude I want to confer with 
counsel at the side bar. 

(At the side bar.) 

MRS. PIEL: I thought your Honor said you were 
going to tell them that they couldn't find them guilty 
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of the substantive count without -- 
THE COURT: I did. 

MRS. PIEL: It-'s all right. I don't know whore 

my mind was. One thing I did not mention in my exceptions 

was my proposed instruction No. 11 about the statute of 

limitations in the overt acts. 

TH JCOURT: What's that got to do with it? 

• • • • 

MRS. PIEL: Well, some of the overt acts charged— 

THE COURT: I only permitted one overt act. 

Kr 

MRS. PIEL: What are we doing with this indictment?’ 

TH 7 COURT: It doesn't make any difference. 

' 

They have to find the one I submitted. I am nor going to 
give it to them now. 

MRS. PIEL: Some of these are actually barred by 
the statute of limitations. 

THE COURT: I would have done it if you asked me, 
called my attention to it earlier, but I don't want to do it 
nov/. I don't think it is important and I think it is too 
confusing. 

MRS. PIEL: TftCh we should leave these out. 

# 

THE CO tRT: There is no reason they can't consider 
them as evidence. 

MRS. PIEL: Then I do except because they are 
under my proposed instruction barred by the statute. 
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2 

THE COURT: I have told then the only overt act 

i 

3 

• 

they can consider is the filing of the questionnaire. 


4 

MR. LONDIN: I take it 1 have the benefit of 


5 

Mrs. Piel's exceptions. 


6 

MRS. PIEL: % Could I have my proposed instructions 


7 

marked. 

' 


8 

THE COURT: Yes. 


9 

/ 

MRS. PIEL: And an exception to all of them. 


10 

THE COURT: Yes. 

> 


11 

MR. LONDIN: I* did think of an illustration, an 


12 

example to my DeSisto argument. During the cross examination 


13 

of Mr. Kilduff directed at his contention that there were 


14 

discussions about capital problems at Orvis in March, 

i 

15 

I pointed out to him that before the Stock Exchange he had 

. 


16 

' said — 


17 

i 

THE COURT: DeSisto doesn't apply if it was not under 

18 

* 

oath* 

! 

19 

• 

MR. LONDIN: No, but he did concede he said it. 


20 

• 

MR. FEINBERG: On the new indictment that we pre¬ 


21 

pared the Government numbered everything so that it 


22 

is sequential and there are no gaps. 


23 

(In open court.) 


24 

TH 1 COURT: Mr. Feinberg tells me he has renumbered 

1 

25 

the indictment so there won't be any gaps in numbering. 

_< 


X 
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So don't look for gaps. 

Just to clarify under overt acts, the only act 
I submit to you and the act which you must find to have 
existed in order for you to consider conspiracy to be 
completed is the one about the filing of the questionnaire. 

f • 

As I said, you can read the other overt acts if it gives 

you pleasure but finding them won't prove anything; you 

have to find the one I submitted to you. 

* ' 

Just a very minor thing. It was called to my 
* 

attention when I talked to you about the 80,000 shares 

. A 

I talked about $80,000. 'But I wanted to mention 

» • 

that to you. 

All right, ladies and gentlemen, now, you have 

two cases before you and your verdict as to each case will 

be guilty or not guilty. Not guilty or guilty on the first 

count. If it is not guilty that’s the end of that case. 

« 

If it is guilty you can consider whether or not it will 
be guilty or not guilty in the second. 

So as to each case that's your verdict. 

Defendant A guilty or not guilty on the first count and 
in the event it should be guilty, you then consider guilty 
or not guilty on the second count. If it is not guilty on 
the first count you don’t go to the second count. 


My thoughts if any as to the guilt or innocence 


25 





11 " 


124a 

Additional Instructions to Jury 


3069 


rr.erf 12 


of those defendants are of no consequence. I have full 
confidence that justice will be done in this case. The 
narshals will be sworn. 

(Marshals sworn.) 

THE COURT:-'*.All right, the alternates will 
say behind and the ladies and gentlemen of the jury will 
follow the marshal. 

/ .. 

(Jury retired at 12:40.) 

(Alternate! jurors excused.) 

THE COURT: Or>'the record. The Forelady asked if 
I had any suggestion if the vote should be secret or how 



13 ;l 


thev should vote and I said that's entirelv uo to them 


21 jj 

22 

i' 

23 i! 


Anything further cn the record? 


15 


MR. FEIR3EP.3: Your Honor, is there a note? 


16 


THE COURT: Yes, rake this a Court's Exhibit. 
(Court's Exhibit 7 marked for 


19 

ii 


20 !: 


identification.) 


24 



I 
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i 

i 


i 


THE CCUR7: Good afternoon, ladies and gentlemen. 
• \ 

I have your second note. I don't thin’: we have any real 

I - 

problen, except one thing, in your first note you asked for 
the minutes of the new Jersey meeting. 

Well, those minutes were just narked for icenti- 

.* 

fication. It wasn't narked in evidence. 

THE FORELADY: That is why I didn't put it down 


the second tine, i figured that was it. 

THE COURT: That is why you can't have it. 


Now, IBM transfer of 5000. I assune whatyou 
mean is just this copy. All right. And the rest I think 
is clear. The Haskins & Sells report, that is here. And 
then the Anderson — Mrs. Anderson's subordinated lender 
account and limited partnership. 

What is this again? 

MR. LONDIN: The limited partner account which ycu 


remember we had a discussion about. I marked something 
with a paper slip so your Honor would inquire if it is 
applicable. 

THE COURT: We assume all you want is the 
limited partnership account, the tracing of 50,000, and 
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so a clip has been put on the page. I think you can find 
it better than I can. 

MR. LONDIN:, 10,000 shares for the limited 
partnership account. There is a clip. 

THE COURT: There has been a clip put on the 

i 

page. So I think that is all. 

• THE FORELADY. We have another request since 

. 

that and that is the minutes of the meeting at vnich 

; 

the Goodbody report>was discussed. I don't know the date.; 
I am sorry. ^ 

THE COURT: Have you got that? Okay, I am sure' 

♦ 

there won't be any problem about that, so we will send it 


Any other questions? 

MR. FEINDERG: 72. 

MR. LORDIN: Will your Honor tell the jury that 

those New Jersey minutes are referred to in the records. 

THE COURT: Yes. They remember that. They were 
• i 

marked for identification. 

THE FOKELADY: That is all right. I can '~*st 
along without them. 


23 


I 









dov:n the second time. 

MR. FEINBEP.G: These are the minutes of the meetina' 

I 

where the Goodbody report was discussed. 

THE FORELADY: Your Honor, is there any way in which 
you can put in a short or simple sentence the substance 
of Count 1 of the indictment? You know there are pages and 
pages of it and if I try^to ask people to vote on Count 1, 

I 

I 

is there any way of putting it in a nutshell? Do yousee 

v _ i 

what I mean? Count 2 is on one page and I think I can 

I 

probably put a question on Count 2, but Count 1 goes all 
over the place. 

THE COURT: As soon as I get their attention. 

MR. FEINBERG: Would vour Honor incuire of the 

- * i 


jury. I believe this is what they want on the minutes 
of the Goodbody, Mr. Eucker's discussion. j 

THE FORELADY: The meeting with Eucker and Goodbody: 
on two sides of the table, everybody else around. 

THE COURT: This memorandum? 

THE FORELADY: We want the min. :es. 


THE COURT: If that is it they can have it. 

Now, the jury has asked whether there is any wav 
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to summarize the first count which is conspiracy. Well, 
for the purpose of voting, you just should ask the jury 
whether they vote guilty.or not guilty on the conspiracy 
count. You don't have to read. You can read what I said 
about it. It is a conspiracy to violate the federal securit 
law in the manner in which I described and in order to 
find either defendant guilty, of that crime, you must find 
all the elements which I described at considerable length. 
You can pose the question to the jury among yourselves. 

All you have to say is defendant so and so guilty or not 
guilty of the crime of conspiracy. 

THE FORELADY: Ir. other words, is he or is he not 
a member of this conspiracy? 

TH TCOURT: Is he or is he not. That's one way 
of putting it. But he has to be a member of the conspiracy 
and the conspiracy has to be for the purposes which I 
described. The simple way of expressing that is he guilty 
of conspiracy as defined by the Judge. 

THE FORELADY: Thank you. 

THE.,COURT: Okay, mow give those to the 


jury. Okay, I guess you better take them in. 
(Jury retired at 3:05 p.m.) 
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1 

[ gwrf 2 pm 1 


2 

. 

(5:45 p.m. a note was received from the jury.) 


3 

(Note marked Court's Exhibit No. 9.) 

% • 

i 

4 

(In the robing, room.) 


5 

THE COURT: Court's Exhibit No. 9, "If there was 


6 

a conspiracy consisting of several parts and a defendant 


7 

i 

knew of only one part, does he thereby have knowledge of 


8 

the conspiracy?" 



/ « 


9 

That question obviously can't be answered yes or 


10 

no. > 


11 

Off the record^ 


12 ! 

(Discussion off the record.) 


13 

. 1 

• i 

(In open court, jury present.) 


14 I 

i 

THF COURT: Ladies and gentlemen, I have your 


15 1 

message, which has been marked Court's Exhibit 9, which 


16 

j 

reads as follows,. "If there was a conspiracy consisting of 


17 

i 

• 

several parts and a defendant knew of only one part, does 


\ 

18 ! 

i 

• 

he thereby have knowledge of the conspiracy?" 


1 

19 | 
I 

That question can't be answered yes or no. I 


20 

j 

think I will just restate the basic definition of what 


21 ! 

1 

does have to happen with this question in mind. 


22 

| 

The indictment charges one conspiracy, namely. 


23 : 

a conspiracy which has as its unlawful objective the keeping 


7A 

of false records and the filing of false returns in 


25 

violation of the securities laws of the United States. 



I 


A 


X 
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The motives of that we have discussed, motive 


j • 

3 i to deceive the Stock Exchange and other people. The 

4 unlawful objective of the conspiracy is to keep false 

i * 

5 ! records and file false returns or a false return, namely, 

6 -v • 

the questlonnaire. 

_ i » 

7 | In order to become a part of the conspiracy, ; 

l ! 

fi , 1 

any defendant must know — he must-do more than /.now, as 

. 

9 I will come back to it — any defendant must know and , 

< 

10 subscribe to that basic unlawful objective, namely, 

11 the keeping of false records and the filing of a false 

12 

questionnaire or return. 

i 

13 | He doesn’t have to know exactly how tne unlawful 

* 4 I 1 objective is going to be achieved. He doesn't have to know 

i 

15 the details, he doesn't have to know what any conspirator 

i ' . 

16 is going to do. He doesn't even have to know, as I told 

17 ! you, that this particular false questionnaire was going 

* 

1® | to be filed and even existed. He does have to know that 

19 the objective of the conspiracy is to keep false records 

20 and file false returns. He doesn't have to know the particu- 

21 lar one that was, in fact, filed. 

22 Of course, he has to do a lot more than 

23 know. He has to know the conspiracy is underfoot and he 

24 has to wilfully and deliberately and everything else I told 


you decide to particioate in it and by his conduct to 


l 
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further its unlawful objectives. If ho doe3 that he can 

be found to be a member of the conspiracy and guilty cf the 

crime of conspiracy regardless of whether he knows 

any particular detail or any particular method that his 

.v 

co-conspirators may elect to further the basic unlawful 

» 

f 

objective to which he has subscribed. 

THT FORELADY: May- I ask,this? If there are several 

items in this false report and a defendant knows of one, 

does he know of the conspiracy? 

* 

THE COURT: He doesn't have to know anything about j 

I 

the false report. He has to know that it was the objective 
of the conspiracy, of his conspirators, to file this sort 
of paper. He doesn't have to know anything about this 
particular paper. It has to be within his reasonable 

. J 

contemplation that this sort of paper, would be filed and 
that it would be false and that it would be materially 
false. He doesn't have to know anything about the 
particular falsehoods that happen to be in this particular 
paper. 

Wait a minute. I want to get any comments from 

counsel. 

(At the side bar.) j 

MRS. PIEL: Your Honor, I take exception pro¬ 
foundly to what you just said because you really left out — ■ 
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and I think that the Forelady’s conmcnt — you left out 

the important concept of agreement. He has to do more than 

know. You used the word* decide to participate in. That 

could be subjective. There has to be an agreement. It 

seems to me that has to be emphasized. Even when you first 

1 

addressed the jury before we excepted, you said there has 

to be a corunon understanding. It seems to me all those 

words emphasize the subjective quality, and for a person 

to be guiltv of the conspiracy he really has to agree. 

* 

MR.LONDIN: I think your Honor should also instruct 

them he must do some affirmative act. 

THE COURT: I did say that. 

MR. LONDIN: I don't think it was strong enough, 
your Honor. 

MR. LONDIN: He must do something affirmative, 

your Honor, lie must take some action evidencin- his agree- 

% 

ment. 

THE COURT: I think I said that. 

MR. LONDIN: I also think your Honor should 
instruct them, and I think your Honor has uecided to the 
contrary, that they must find that the objective of the 
conspiracy was to file this false report. 

THE COURT: You have an exception to that. 

MR. FEINBFRG: All I want to say, in light 



1 
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8 

9 

10 

11 



ij 



!• 

II 





™ 1 
20 ‘ 



22 I 



of what Mrs. Piel said, I thought that the explanation 
you gave was exactly what they asked for. I don't think one 
more word should be said. 

THE COURT: I think Mrs. Piel's qualification is 
worthwhile. * v 

I 

(In open court.) 

THE COUP.T: I have, nothing to add except, of 

course, everything I have said is qualified by everything 

I have said before, £here must be an agreement, 

. . ' * 

everything. I an just answering your question and I 
wasn't taking away anything of what I said before as to the. 
necessity of agreement, vilfulness, acts, everything. j 

You asked me just about knowledge, and that’s what 
I answered. 

(At 6:00 p.n. the jury returned to the jury 

room to continue their deliberations.) 

• % 

THE COURT: As I indicated, ladies and 
gentlemen, I intend to send them to dinner around 6:30 

if they haven't come in with a verdict in the neantime. 

* 

I don't anticipate they will. 

(Recess.) 
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(6:30 p.m., in open 'ourt, jury present.) 

THE COURT: Ladies and gentlemen, it seems to me 

about cine for a little Sustenance. So I'm going to send 

you out to dinner with the marshal. 

Of course, when you go to dinner the marshal 

I 

is with you at all times and the marshal is no more 
entitled to know what you are thinking than I am or the 

defense counsel. So don't discuss the case or anything 

% 

about the case while you are out of the jury room. 

* 

Have a good dinner. The marshal will bring you 
back when you are throuqh. 

(At 6:30 p.m. the jury retired for dinner.) 

THE COURT: For the record, the Foreladv just 
asked me whether it was possible to bring in a verdict as 
to one defendant first and then as to. the other. I said 
it was preferable that they tried to do them both at the 
same time. That was the gist of the conversation. 

All right, ladies and gentlemen. 

(8:15 p.m., in the robing room.) 

MR. LONDIN: Your Honor, I respectfully request 
the Court instruct the jury as follows: 

One, if you do not believe the testimony of 
Kilduff, you must acquit Mr. Anderson. 


25 


Two — I, of course, request that both be given. 
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but if your Honor does not want to give both, of course I 
will be happy with one without waiving ny rights- to innocence; 
upon the other. 

THE COURT: Less unhappy, shall we say. 

MR. LONDIN: That is correct, sir. 

1 

Two, you nay not convict Mr. Anderson on the basis 
of the Fund of Letters transaction 'unless you find beyond 
a reasonable doubt that, (a), it was falsely recorded and 
kept at the insistence of Mr. Anderson or the instance 
of Mr. Anderson to be filed with the SEC and, (b), it was 
done by him as part of an illegal agreement with at least 
one of the other conspirators to make, keep and file false 
records. 

• . 

In other words, it is not enough to convict Mr. 
Anderson if you find only that there was a conspiracy 
between others with respect to transactions in which he 
did not participate and that Mr. Anderson knowingly 
caused false records to be made, kept and filed without 
agreeing with one of the other named conspirators that it 
be done. That is not enough. 1 

I think it might be helpful that it be a Court 


Exhibit, too. 


THE COURT: 


You can make that a Court Exhibit. 



25 ! 


(Court's Exhibit 10 marked.) 
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i 


2 

THE COURT: Without passing on whether and to what 

i 


3 

extent I have incorporated those requests in my car, I 


4 

don't think they are tinely now. I have never instructed 


5 

the jury after the case has been put to then as to anything 


6 

unless what thev reddest. 


7 

. • t 

MR. LONDIN: My request is motivated by their last 

• i 

8 

l 

two cuestions. I think that, makes this particularly 

• * ^ 1 

• 

9 

| 

pointed and tinely. 

* i 

10 

THE COURT:'* I don't think it is sufficiently germane 

• i 

11 

* 

to their requests. 

1 

12 

1 

(Recess.) v - j 

* I 

13 

1 

(9:50 p.n. a note received from the jury.) j 

14 

{ 

(Note narked Court's Exhibit 11.) j 

i 

15 

* 

(In open court, jury absent.) 

1 

! 

16 

* 

THE COURT: The question is, "Does knowing about 

: 

; 

17 

1 

the conspiracy and knowing its purpose imply being a member 

* 

18 

• 

of the conspiracy?" 


19 

Bring the jury in. 

20 

MR. LONDIN: I renew my request that your Honor 

1 

21 

give the instruction I made before, the suggestion. 

22 

1 

(Jury present.) 

23 

. i 

THE COURT: Ladies and gentlemen, the question I 

i 

24 

j 

have here, which is marked as Court's Exhibit 11, "Does 

1 

25 

knowino about the consniracy and knowing of its purpose 

" “ t 

I 




1 
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1 

B 

imply being a member of the conspiracy?" 

1 

B 

Well, the answer to that question is no. 

1 


I can remind you of the illustration I gave of 



the bank teller, in the one case where he was a member and 


■ 

A 

the other case where he wasn't. In the case where he wasn't 

_ • 


B 

r 

a member of the conspiracy he clearly knew about it and he 

1 

8 

knew its purpose, but he wasn't a member. That illustrates 


9 

the answer is no. 


10 

> 

What you need for membership of the conspiracy is 


11 

V 

not only knowledge but a knowing and wilful intention to 


12 

participate in accomplishing the results, the unlawful 

[• * 

13 

results, of the conspiracy, plus activity in furtherance 


14 

of that result. 


15 

Of course activity in the peculiar circumstances 


16 

that I defined them to you as in relation with that 


17 

bank teller, the one who was a participant, can be purposeful 

• 


18 

silence under the peculiar situation as the one I stated. 


19 

Does that answer your question? 


20 

THE FORELADY: May I ask something or would it 


21 

have to be in writing? ; 


B 

THE COURT: You can ask. 


9 

THE FORELADY: Would knowledge of the conspiracy 


24 

and knowledge of its purpose and wilful silence — 



THE COURT: Wilful silence 












T 


% 
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THE FORELADY: I mean silence with a purpose, 

not necessarily a positive act. 

THE COURT: Wilful silence, that is only a, of 

the conspiracy if it was planned by the conspirators. I 

* V 

mean, for example, take my illustration of the bank teller. 

I 

If he happened to be a member of the conspiracy, just by 

hypothecation, and he knew all about it and he just 

happened to be there, it wasn’t planned that he was there 

and he happened to be there and he happened to see things 

* 

going on and he did nothing, that wouldn't be an act in 
furtherance of the conspiracy. 

To be an act in furtherance of the conspiracy 
it has to have been planned for him to be there. Here 
happening upon some information and keeping silent about it 
would not be an act in furtherance of the conspiracy. 

To be an act in furtherance of the conspiracy — 
silence must be a planned act. 

For example, in this kind of situation one of 
the other conspirators would have had to have known he 
was going to be in some situation where speech was going to 
be required of him. This would have to be a matter 
considered by the conspirators or one or more of them. 

He would have to have planned to be in such and such a 
place and keep silent in such and such a situation. It 
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can't be just a haphazard thing, where he happens to come 
upon some information and not say or do anything about it. 

It would have to have been a planned act. Silence can be 
an act. It has to be planned in order to be an act. 

It is 10:00 o'clock, which is the time I normally 

r 

send people home. Do you feel it would be useful to stay 
a little longer? The limousines are here, so they are 
available. 

r. * 

Do you want to consider a little while whether 
* 

you should go home now? 

THE FORELADY: I think there is no question we 

/ ** 

should go home now. 

THE COURT: Okay. I will confer with counsel for 
• • 

a moment. 

(At the side bar.) 

MRS. PIEL: At the expense, your Honor, of 

« 

repeating myself, I think again we omitted that all important 
word of agreement. 

THE COURT: They didn't ask me about agreement. 

MRS. PIEL: I'm only saying you feel it is impor¬ 
tant that that factor be added. 

THE COURT: Okay. 

MR. LONDIN: I would except to that much of your 
Honor's charge which does not tell the jury that they must 







1 


2 
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4 

5 i; 

6 

7 


I - 


9 

10 

11 !' 
12 

13 !! 

14 
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16 

17 

18 
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21 
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aqroe that the defendant will go there and be silent 
and that must be a purposeful act in furtherance of the 
conspiracy. 

THE COURT: I said that very thing. 

* v 

MRS. PIEL: I said agree to the conspiracy 

I •* 

originally. 

THE COURT: I understands 

MR. LONDIN: Ey virtue of the jury's repeated 
% 

ouestions on this, it indicates their lack of awareness 
* 

of what your Hor.or has sought to tell then. 

One further thing. The jury has been deliberating 
tor more than nine hours. I would respectfully request 
that they be discharged and a mistrial declared. 

THE COURT: No, I don't think it is tir.e for 

that yet. 

MR. LONDIN: Alternatively I would ask whether 
they feel they can reach a verdict if they cone back 
tomorrow. If they say they cannot reach a verdict, I ask 
that they be discharged and a mistrial be declared. 

MR. FEINBERG: I want to mention in the record 
when your Honor says that the silence has to be planned, 
that is precisely what we are talking about here. That is 
the issue, and you have explained that ad nauseum to the 




! 


jury. 
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THE COURT: All right. 

(In open court.) 

THE COURT: It. seems to me a technicality. I 
think I said it in substance. 

Bear in mind everything I told you. A conspiracy 
is an agreement. It had to have been planned, it had to 

have been planned in pursuance of the agreement. That is 

’ 

what you have to find. 

The act of*silence, let me put it that way, was 

»r, 

planned in pursuance of the original agreement to conspiracy 
or carrying out of the agreement. I don't mean to say when 
the conspiracy started they had to have planned every tiling, 
but once the conspiracy has started, each act has to be a 
conscious furtherance of the original plan and agreement 
in order to constitute an act in furtherance of the 
conspiracy, in order to constitute evidence of the existence 
of an agreement so far as that particular individual is 
concerned. 

I gather all of you think that. 

THE FORELADY: All of us don't think any one 
thing. . 

THE COURT: All of you think at least you want to 

go home. 


THE FORELADY: Yes. 










<r 




T 
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THE COURT: I would think 10:00 o'clock tonorrow 
r.orning would be a suitable tine for coning back. 

Bear in nind that not so long ago it was not 
permissible to discharge a jury in the niast of its 

• V 

deliberations, the theory being it was too dangerous to 

I 

permit them to get talking to other people. Some judges 
still take that view. / ^ 


■ 

11 I 


In sor.e cases I have adopted the view of 

.* 

sequestering a jury once they start their deliberations. 

I have more faith in the jury system than that. I believe 
that jurors can follow the instructions and do follow the 


14 '! 


■ 

17 


instructions of not to talk to anybody about the case at 
your respective hcr.es or wherever. Don't mention anything. 

i 

The trouble with starting any kind of a conversation no j 

i 

matter how innocuous it may seem, you never can tell what 
the other person is going to say. There is no way of shutting 


20 i 


21 <j 
•I 


23 

I 


then off frequently. 

Don't say the name of the judge you are before, 
the name of the lawyers, the name of the people. Don't 
say anything that can trigger a conversation. It is best 
to avoid conversation. You can never tell what the other 
person is going to say and how it is going to cone out. 

Another thing, don't talk with each other. 


You will be divided up being taken hone. The whole theory 
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of jury service, jury deliberations, is it is a unit, it 

is a deliberative body. If ycu start breaking up 

and go off physically separate and you start talking to 

each other, the first thing you do is to start forming little 

cliques and committees. That is not good. 

» 

Don't say anything about the case to each other 

or to anybody else obviously', but to each other also, until 

you reassemble in the jury room tomorrow morning. When 

there are 11 of you there, don't say anything until the 12th 

* 

gets there. You can talk about other things, not the case, 

until you are all reassembled. There is no need of coming * 

into court, just go into the jury room and when the 12th 

of you gets there, when you are all assembled, just resume 

• • 

your deliberations as though you had not been separated. 

If you want any more information, send in a note. 
THE FORELADY: Can we get a copy of what you have 

a 

been saying? 

THE COURT: You jan have it repeated tomorrow 

morning. 

THE FORELADY: Your definitions, we sit there and 
argue, did he say this or did he say that. 

THE COURT: You can always have the reporter read 
it back tomorrow morning* 

THE FORELADY: Sure. Thank you very much. 
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2 

United States of America 

1 



1 

3 

VS 



4 

Carl W. Anderson and 

John J. Villani 

I 



5 

6 

j 

New Ycrk, New York 

April 30, 1975-10:30 a.m. 

,i\ 



7 

(In open court, jury present.) 



8 

THE COURT: Good morning, ladies and gentlemen. 



9 

I trust you find yourselves refreshed. 



10 

Your foreman asked r.e two kind of off the record 
> 



11 

questions yesterday to which I cave knee-jerk reactions 

V 



12 

which aren't — I will illustrate why we have juries 



13 

instead of judges with trained minds. 



14 

- 

The foreman asked me whether you could bring 



15 

in seoarate verdicts.- tfhen you get finished with on*- case, 

i 



16 

then go back to the other. My knee-jerk reaction 



17 

was no because that is not the way it is usually done. 



18 

There is no reason in the world why it shouldn't be done 

1 . 

i 


19 

that way if you want to. As I told you these are two lawsui* 

*c 


20 

There are two entirely separate lawsuits. 



21 

Normally juries finish one lawsuit and then oo 



22 

on to the other and report their verdict on both. However, 



23 

if you think it would clarify your thinking to decide, veil. 



2A 

we are going to decide on lawsuit first and cet that 

1 



25 

decision out of the way and then ccne back and go to the 

1 

! 










1 
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-4 




lawsuit, there is no reasc. in the v:orld you should rot do 
it. 

The other Question the foreman asked me, fcroladv, 

did I want to knew how you stood numerically. I said no. 

That's perfectly accurate. I don't want to know. • 

If you want me to know, then I do want to know. 

I mean, I didn't mean to be rejecting the information 

/ - 

if you want to give it to ne. 

Bear in mdnd I don't want to know who is ahead. 

That is for sure. If &>r any reason you think it would 
help — my function is to try to help you come to a verdict 
if I can without in any way interferine with you. 

If I in any way interfere with the manner in 
which you come to a verdict or the verdict you come to, 
then I'm not doing my job. If you think I can help you 
facilitate your deliberations in any wav without interfering' 

. i 

with them, if you think it is helpful to ventilate whatever 

l 

your numerical thing is, so long as you don't indicate who j 
is ahead, that's up to you. It just occurred to me there 
was so nanv cuestions about this business of knowledoe 

• I 

and silence. Maybe it would be helpful now that we have 

all had a good night's sleep, including me, if I just 

. 

restated it. 

. 

You have heard Mr. Feinberg's summation as to 





- 




II 
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the importance of Mr. Andersen's supposed power in the 
firm and all that, all of. which is perfectly relevant, 
for you to consider on .the issues in which Mr. Feinberg 
asserted then, the likely..ood he knew what was goino on, 
all that. You heard those arguments. Those are his 



arguments. 

However, mere power to stop something doesn't 
make you a conspirator. 

In the illustration I gave you from the bank 

\ 

teller, that bank teller had absolute power to stop that 

I 

conspiracy dead in its tracks, and on the supposition . j 

i 

y nave you. he decided, because his brother was involved, 
he didn't want tc stop it in its tracks. I told you he 

I 

might be delighted his brother was going to cit a lot of ( 
money, it was fine for his brother, so he didn't exercise 
his power to stop it in its tracks. 

If he was a member of the conspiracy and he was 

* 1 

in on it and he knew and the conspirators knew, unless , 

he was at his post and maintained his silence and the 

I 

conspiracy would not succeed ar.d he was there for the 

i 

purpose of maintaining his post and maintaining his silence, 

i 

therefor, avoiding suspicion and whatnot, and letting 

• I 

the conspiracy succeed, if that was his purpose and the 

f 

conspiratorial purpose — it can't be just his purpose — 


it 
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it has to be part of the plan. If it is part of the 

plan and he is there.for that purpose, then his silence 

can be part of the conspiracy. The mere fact that he 

nay be the president of the bank and let's the conspiracy J 

qo on doesn’t make .him a member of it just because.he says: 

It's fine, my brother needs more money, let him rob the 

bank, great idea. 

/ « 

If he is not a part of the conspiracy, silence. 



he has no obligation to try o stop it. 

If what he ddes is intended by the conspirator 
to facilitate it, then silence can be an overt act in 

pursuance of the conspiracy. 

I think I have made it clear. It won't be the j 

first time I was wrong on that issue. If it isn't clear, 

l 

don't have any hesitancy in coning back. 

I'll have counsel at the side bar. 

(At the side bar.) 

MRS. PIEL: There are two exceptions I wish to 
take at this time. First of all, I don’t think that they 
may infer, from silence, agreement, and I don't think that 
has been said to them really at any tine. They may 
not infer. 

In other words, nany of the thinas you were 
talking about had to do with the fact that, they were .. 


25 
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going to infer something. So they may not infer frc-n 
silence — 

THE CCVRT: I didn't say anything like that. 

MRS. PIEL: I say they vere not exrrcssly 
told they could not-,infer from silence any agreement in 
the conspiracy. i 

Secondly, again I wish to except to the absence 
of any kind of concept of aor eerier, t. 

THE COURT;: They weren't asking about agreener.t. 

MRS. PIEL: .lust so I nay make clear what I'n 

saying, your Honor, is the use of the word. If a person 

** *■ 

is part of the conspiracy, then he is charged with ♦••hatever 
is already, jumping to the conclusion because what they 
have to determins is whether or not the cerson is oart 
of the conspiracy. The only way they can determine it 
is to ask themselves the Question of whether or not the 
person who is charged with being a rerber of the conspiracy 
agreed to so participate. 

THE COURT: Okay. 

Mr. Lend in. 

MR. LC!70IH: Your Honor, I would except to that 
portion of your Honor's charoe which deals with jdinir.c 
a conspiracy by silence. I agree with Mrs. Piel. 

THE COURT: I didn't sav joinir.c it bv silence. 
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$ 

l 


MR. LCMDINs However your Honor out it. 

THE COURT: Don't Lay something I didn't do. 

MR. LOADIN’: I don't mean to do that, sir. 

I agree with Mrs. Piel, all of what she said, 

and oarticularlv that portion in v.’hich she asked, your 

• \ * 

Honor to instruct the jury that you nay not infer joininq 

a conspiracy by silence. There nust be an expressed. 

/ „ 

aqreement. 


i 

i 

i 

i 


i 

I 


i 


I would point out to your Honor — 

> 

THE COURT: J don’t think that's necessarily 
v 

true, that you nay not infer it. You nay infer fron 

the act that it rust have been deliberate. | 

t 

MR. LOUDIU: There is no testirony whatsoever on ; 

I 

which basis the jury can conclude that there was a con¬ 
spiracy of silence. The record — 

i 

MR. FEIN3ERG: That's wrong. 

* • I 

THE COURT: You can nrque that. 

MR'. LONDIU: One additional thing. I had been 
informed by your Honor's clerk that that proposed instruction 
would be narked as part of the record and submitted at 
9:45. 

THE COURT: This is Court's Exhibit 12. 

I 

(Court's Exhibit 12 marked.) 

( Court's Exhibit 12 was submitted 


j 

i 
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1 

2 

to the Court in chanters at 9:45.) 


3 

MR. LONDIN: I would ask your Honor to cha:*cjc 
j 


4 

those portions in that rccuest which your Honor did not 


5 

1 

cover. 


6 

THE COURT; I think they have been covered 


7 

otherwise. » 


8 

MR. LO’DIN: Thank you. 


1 

9 

(In open court.) 


10 

THE COURT: I just want to point out — I was 


11 

merely addressing r.yse^f to your cuestions about silence. 


12 

I wasn't intending in any way to qualify everything else 


13 | 
1 

! 

I have said about the necessity of acreement and everything J 


' 14 

else. I'm just answering that specific question. 


15 

THE FORELADY: Thank vou, your Honor. 

I * 


16 

THE COURT: Continue with your del beratior.s. 


17 

(At 10:45 a.m. the jury returned to the jury 


18 

room to continue their deliberations.) 


19 

(Recess.) 


20 

(At 11:05 a.n. a note was received from the jury.) 

' 


21 

1 

(At 11:30 a.n. a note was received from the jurv.) t 

I 


22 

i 

(Notes marked Court's Exhibits 12 and 14.) j 


23 

(In open court, jury absent.) i 


24 

1 

THE COURT: I have here two communications from ! 

1 


25 1 
ll 

1 

the jury. Court's Exhibits 13 and 14. 

| 


% 






■ 


1 



1 

1 

• 

| 

1 

* 

!i 
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• 

• 


2 

l! 

»• 

i; 

Court's Exhibit 13 savs, "Minutes of executive ; 

1 


3 

i 

! 

co-'nittee m.eetina at which Cocdbcdy report was discur.sed 



4 

! 

i 

and vote 3-3-1 was taken." 

i 



5 

!i 

f 

Then 14, "If minutes we just request are not 



6 

li 

|| 

available, may v:a have read to us Goodbcdy ’ s recollection 



7 

1* 

li . 

!! 

•I 

of the meetina, soecificaliv of the vote for ar.d against , 

| 



8 

li 

ji 

1 

the dismissal of Sucker?" f 

> 


9 


Goodbody's reccllectior. of the meeting will be 



10 


1 

one thing, but this' didn’t happen at the meeting. 

1 


1 

11 

li 

i 

i 

i 

<- 

MR. FEIN3ZRG: That’s right. 



12 

THE COURT: His recollection of the vote for .. | 



13 

;; 

ij 

and against Mr. Sucker was a conversation he hau with 



14 

i. 

ii 

l! 

|| 

Mr. Sloan after the meeting. 



15 

MRS. FIZZ: He wasn’t sure of it. 



16 

II 

i' 

l| 

THE COURT: Unatever the minutes are, they are. 



17 

ll 

i! 

ji 

Will you tv;o get the minutes? 



18 

ii 

ii 

II 

MR. FEIK3ERG: The transcript. There are no 



19 

1' 

ii 

li 

minutes. 



20 


MRS. PIZL: There are two — 

1 


21 

■i 

j! 

MR. FEIN3ZRG: That 



22 

• 

ii 

MRS. PIZL: May I put this on the record? 



23 

ii 

:| 

I only want to call the Court’s attention to 

1 


24 

1! 

r 

i; 

the fact that in the March 2Cth minutes of the general 

1 

1 

• 


25 

!l 

l 

ii 

oartnership meeting there is on page -. Lo. 5, the 

1 

I 

| 


•* * 












153a 

Jury'* Request* 

gwrf 9 309£' j 

I 

statonent that Pin Goodbody is continuing his study of home 
operations. 

THE COURT: That has nothing to do with this one. 

% 

MR. LONDIN: I believe that is Government’s 

Exhibit 4. 

MRS. PIEL: The other is Government's Exhibit 
61, which was subseouent to the meetincr with the executive 

' I 

committee, which makes reference and it says operations study. 
It is on page 4 of .‘Exhibit 61. "FMS reported that Pim s 

I 

Goodbody consultant ha# completed his study of the operation^ 

department and that the report was available for review by j 

“ i 

I 

all partners." 

• . I 

THE COURT: That doesn't have anythinq to do 

with this question. 

• 

MRS. PIEL: It has this thing to do with it, 

I 

your Honor. There is reference in the minutes — 

i 

THE COURT: But that's not v:hat they are asking 

i 

f or . Thev are asking for the minutes of the discussion I 

I 

MRS. PIEL: One of the problems is — I would hate) 

i 

them to infer from the fact that we say there are no 
minutes — 

THE COURT: They cou?.dn't possibly draw that 
inference. They asked for the minutes of a specific 
discussion. I'll tell them there are no minutes of that 


I 








p 
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2 

i> 

specific discussion. 

They couldn't possibly infer there 

3 ! 

were no minutes of anything else. 

< i 

MR. LOUDIK: 

trould your Honor tell them there 

% 

• 

5 

1 

vjcre no minutes cf that discussion in evidence? 

6 ' 

THE COURT*. 

That's right. I don't know if there 

i 

7 j 

were any or not. 

i 

» ' 

8 i! 

i! 

j 

mr. fe:::be?. 

i 

G: I’m tryinq to find it right now. 



9 

your Honor. 

i 

10 

THE COURT: 

Agree on the testimony to be read 

1 

11 

before I call the jury'Sin. 

i 

i 

12 

13 

i 

* MRS. PIEL: 

(Pause. ) 

i 

i 

Yes . „ i 

1 

* 

» 

14 |j (Jury c.bi»-'r 

.t . ) | 

- 

i i 

THE COURT: 

The minutes of that meeting is not 

1 

16 

in evidence, the argument between Eucker and Gocdtcdy. 

17 

1 

MR. FEIU3ZRG: There are no minutes. 

18 

THE COURT: 

I 

They are not in evidence, in any 

| 

19 

event. 

i 

1 

20 

* 

(Jury present.) j 

21 

I • THE COURT: 

Ladies and gentlemen, I have two 

• 

22 

notes from you which 

| 

I have narked Court's Exhibits 13 and 

23 

I 

14 respectively. 

• 

24 

The first 

one 13, "Minutes of the executive 

25 

committee meeting at 

which Goodbody report was discussed 


ii 

t 

i 
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and voted 3-3-1 vis taken." 

Then you anticipate the answer to that question 

with your next note, "If minutes we just requested are 

« 

I 

not available, r.ay we have rend to us Goor.body's recollection 
of the meetina, snecifically of the vote for and against 
the dismissal of Sucker." 

There are no minutes in evidence of the meeting 

/ * 

itself. 

As to th^ second question, Goodbody’s recollection^ 
of that vote. The vot^. was not taken, if it was taken at 
all, while he was present. He merely reported a conversa- j 

**' * i 

tion he had had with Sloan about that vote. Counsel have 
agreed upon what is an appropriate answer to your second j 
question and you will now hear that read. If it isn't 
what you wa.it to know, just let us know. 


THE FORELADY: Could you wit a minute while j 

I find out whether they want more than that? 

THE COURT: Wait until you hear what counsel 

i 

have agreed on. If you want more, you can say so. 

All right, proceed. 

(Record read.) j 

THE COURT: Is that what you wanted to hear, 
ladies and gentlemen? 

THE FORELADY: Yes. Thank you. 
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TIIC COURT: All right. 

Resume your deliberations. The marshal cither 
will or has been in to order for lunch. 

(At 11:55 a.ra. the jury returned to the jury 
room to resume their deliberations.) 

MR. LONDIN: Your Honor, at this time I renew 
my motion that the jury be .discharged and a mistrial 
granted. I believe they have had sufficient time to 

deliberate, they were out for over nine hours yesterday, 

. * . 
they have been out since 10:00 o'clock this morning. 

THE COURT: Unless you inform me to the 
contrary, I will assume you continue your position. 

MR. LC"DIN: All right, sir. I have a continuing 
request for that. 

THE COURT: You have a continuing request for 
that unless you change your mind and inform me to the 
contrary. 

MR. LONDIN: Thank you, your Honor. 

THE COURT: Mrs. Piel, do you want to go along 
with Mr. Londin’s request? 

MRS. PIEL: No, I don't. 

(2:15 p.m.) 

(In open court, jury present.) 

THE COURT:. Will you poll the jury- 


i 
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THE CLERK: Ladies and gentlcr.cn of the jury, 

please ansver as your nano is called. 

(Jury roll called - all present,). 

« 

BY THE CLERK: 

Q Madam Foralady, has the jury agreed upon.a verdic 
A Yes, ve have. 1 

Q What is your verdict as to the Defendant Carl 

✓ .. 

W. Anderson on Count 1? 

A Guilty. * 

0 What is your ^verdict as to the Defendant Carl 
W. Anderson on Count 2? 

V 

A Not cuilty. 

Q ’.-That is your verdict as to the Defendant John 
J. Villani on Count 1? 

A Not guilty.' 

MR. LONDIN: Would your Honor poll the jury, 

please. 

THE COURT: Before the clerk polls the jury, 

I have a message from the Forelady which asks do I want 
any recommendation as to degree of guilty. 

You said some jurors wanted to give it and 
some didn't. My answer was no. I just want to be certain 
as to the polling of the jury that no person voting for 


a verdict of guilty has any reservations on the basis 








158a 

Verdict 


1 
2 

3 

4 

5 ; 

l: 

6 i! 
•» 
•i 

7 • 


9 i; 

i' 

10 !; 

!* 

11 !■ 


12 ■ 

!i 

13 *' 

»• 

it 

•i 

•I 

14 . 
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21 
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22 

I: 

23 ;! 

» 

24 

• » 

25 ;* 


that they wanted to say something about the decree. 

I want to make sure that the vote of euilty is a vote 
of guilty without reservation. 

THE F CEE LADY: I think so. Cur question about 
the recommendation care up after the vote. 

THE COURT: All right. 

Poll the jury. 

THE CLERK: Ladle?; ar.d gentlemen of the jury, 
listen to your verdict as it stands recorded: 

You say you find the Defendant Carl W. Anderson 
guilty on Count 1, not guilty on Count 2. 

A. 

(All jurors, upon beir.o asked by the clerk, "Is 
that vour verdict" answered in the affirmative.) 

THE CLERK: The jury is polled, your Honor. 

THE COURT: You have no further motions that 
need the presence of the jury, I take it. 

Ladies and gentlemen, it is never r.y practice 
to comment on the verdict. It was not my concern before 
the verdict and doesn’t become ny concern after the verdict, 
However, I cannot refrain free, commenting upon the 
obvious diligence with which you approached your task. 

Mr. Anderson I am sure does not like the verdict, but 
I'n sure, equally sure, it will be easier for him. to 
live with because of the obvious care and concern which 


r 



V 


> 


159a 

Colloquy Re Sentencing 


'> cwrf 15 


31C4 


he saw you cive your task, arc! I'm sure it is an easier 
thing to live with when you know whatever the result was, 
it was the result of care and conscientious work. 

Now, ladies and gentlemen, it is awfully easy 
to say what important work you do and all that. Really 
and richt down to the bottom line I think jury service 
is about as inportar.t and exacting work that a layman can 
be called upon tr perform, at least in peacetime. I 
just hope that ycu fcarrv with you the satisfaction which 
should result frem the "feelina of difficult work conscientic 


Der formed. 


You are excused with the thanks of the Court. 
THE FORZLADY: v?e would like to thank you. 

Ne all felt we got an education. 

(Jury excused.) 


THE COCP.T: Mr. Lor.din, do you want to save your 
notions until the tire of sentence? 


MR. LONDIN: Yes, your Honor. I would ask 
that the defendant be continued on his own recognizance. 

THE COURT: I assume there is nc objection. 


MR. FEIN3ERG: No objection. 

(Pause.) 


MR. FEIN3ERG: Thera is a date fer sentencing. 


your Honor, for the others. 
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THE COURT: Have the oth>rs been set down? 

THE CLERK: They were set down for May 15th 
MR. FEINDERGPerhaps we should put the others 

over. 

(Pause.) •' 

THE COURT: June 16th, is that agreeable? 

MR. FEINBF.RG: Yes. 

/ « 

THE COURT: Is that all right with you. Mr. 
Londin? > 

MR. LONDIIJ: Yes. 

THE COURT: We are in Part I. We better nake 
it in the afternoon. 2:00 o'clock. 

MR. LOUDIN: That’s what roon, sir? 

THE COURT: 505. 

I think counsel for all sides are to be con¬ 
gratulated on the work they did. 

Mr. Villani, you are discharged. 

(Trial concluded.) 


25 
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POST-TRIAL MOTION (RULES 29(c) AND 33) 


UNITED Sit TES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AFRICA, 


CARL W. ANDERSON, ct al.. 

Defendants. 


74 Cr. 859 (WK) 


NOTICE or MOTION FOR 
JUDGMENT OF ACCUIITAL 
UNDER RULE 29(c) AND, 
ALTERNATIVELY, FOR A 
NEW TRIAL UNDER RULE 33 


SIR: 


PLEASE TAKE NOTICE that, upon the annexed affidavit 
of Jerome J. Londin, sworn to June 9, 1975, and upon all the 
proceedings heretofore had herein, a notion will be made before 
the Ion. Whitman Knacp, District Juoee. on June 16. 1975 at 
2 P.M. ir. the ’Juiced States Courthouse, Foley Square, New York, 
N.Y., for an order: (1) pursuant' to Rule 29(c) of the Fcuerel 
Rules of Criminal Procedure, setting aside the verdict of guilty 
against the defendant Andersen ar.d entering a judgment of 
acquittal; (2) if judgment of acquittal net be entered, granting 
bin a new trial pursuant to Rule 33 of the Federal Rules of 
Criminal Procedure; and (3) granting hit such other and further 
relief as may be just and proper. 


Dated: New York, N. Y. 
June 9, 1975 


Yours, etc., 

CARRO, SPANSOCK, LONDIN, RODMAN & PASS 


-^7 • v' 

/ —i - * 


B y 'L 

f JEROME J; LCNDIN 
• ' A Member of the Firm 

Attorneys for Defendant Carl V. Anderso: 
10 Fast 4Gth Street 
New York, N. Y. 1C016 

TO: KON. PAUL J. CURRAN 

United States.Attorney for the Southern District of New ?ov-|. 

•5r.e St. rtr.. • *?:- ■ - 
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AFFIDAVIT OF JEROME J. LONDIN IN SUPPORT OF MOTION 

UNITED ST.-TES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-----------------x 


UNITED STATES OF AMERICA, 

- v - 

CARL W. ANDERSON, et al., 

Defendants. 


x 


74 Cr. 859 (WK) 

. AFFIDAVIT 


STATE OF NE,’ YORK ) 

corny of new york : ss. • 

SOUTHERN DISTRICT OF NEW YORK ) 


JEROME J. IONDIN, being duly sworn, deposes and says: 

1. I represent the defendant Carl W. Anderson. 

This affidavit iu made in support of the annexed motion pursuant 
to Rules 29(c) and 33 of the Federal Rules of Criminal Procedure 
for an order setting aside the verdict of guilty against 
Anderson and entering a judgment of acquittal, and, if judgment 
of acquittal nor be entered, granting him a new trial. The 
grounds for said motion are as follows: 

INTRODUCTION 

2. This motion seeks alternative relief. It seeks 
a judgment of acquittal under Rule 29(c) and, alternatively, 
if such relief be denied, a new trial "in the interest of 
justice" under Rule 33. 


3. Rule 29 takes cognizance of the reality that 
jurors may not always be capable of applying strictly the 
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instructions of the Court, nor of basing their verdict entirely 

upon the evidence developed at the trial. 

4. Rule 33 provides in the most general terras that 
the trial court may grant a new trial to a defendant "if 
required in the interest of justice." This part of Rule 33 is 
broader in scope than the part dealing with newly discovered 
evidence. Benton v. United States, 188 F.2d 625, 627 (D.C. 

Cir. 1951). .Generally, any error in the trial which could be 
raised on appeal may be raised on a motion for a new trial. 

5. There is no incongruity or inconsistency in 
requiring the Court to submit the issues to the jury if there 
is substantial evidence to support a verdict of guilty and at 
the same time empowering it to set the verdict aside if it is 
deemed contrary to the weight of the evidence. In directing a 
judgment of acquittal under Rule 29(c), the Court makes a 
final disposition of the case. On the other hand, in setting 
the verdict aside under Rule 33, the Court merely grants a 
new trial and submits the issues for determination by another 
jury. It is appropriate that in the latter instance, the 
Court should have wide discretion in the interests of justice. 
See United States v. Robinson , 71 F. Supp. 9, 10-11 (D.D.C. 
1947); see also United States v. Shipp , 409 F.2d 33, 36-37 


(4th Cir. 1969). 
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6. Because the verdict is contrary to the weiglt 

of the evidence, judgment of acquittal should be entered. At 
the very least, a new trial should be granted in the interests 
of justice. If Rules 29 and 33 are ever to be given any 
meaningful expression, it is now, lest there be a miscarriage 
of justice and an innocent man be imprisoned. 

REASONS FOR GRANTING THE MOTION 

7. There was no proof that Anderson participated in 
a conspiracy to keep false■records in order to facilitate false 
filings with the S.E.C. There was simply no testimony -- not 
even from Kilduff -- that the filing of a false report with the 
S.E.C. was ever within Anderson's contemplation. On what proof 
then should this conviction, with its dire conseouences of 
imprisonment and disgrace be allowed to stand? 

8. To begin with, there was a total failure of proof 
that Anderson conspired to file any false report with the S.E.C. 
Indeed, he was acquitted of the substantive count, notwith¬ 
standing a Pinkerton instruction (3069-9) from which a convic¬ 
tion on the substantive count would have followed, had the jury 
believed Anderson guilty of conspiring to file any false docu¬ 
ment with the S.E.C. Not even Kilduff said Anderson told him 
to make false records for inclusion in a report to the S.E.C. 

9. Moreover, not even Kilduff said Anderson told 
him to make false records at all. And, according to Kilduff, 
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when he told the Executive Committee what he had done. Anile. -son 

and Villani and Eucker were invariably present -- even when 
Eucker was in India and Anderson was also out of the country. 

In view of Villani's acquittal, Kilduff having invariably 
placed them together when he claimed to have mentioned his record 
keeping, the jury rejected Kilduff's testimony. 


10. Did the jury convict Anderson because of the 
prosecution's erroneous and untrue argument to the jury that 
Anderson was "the lord high overseer", responsible for 
defrauding . . . the New York Stock and the inve sting publi c 
[of] over four million dollars" (Opening, 4/3/75, meh 1, 19)? 


11. Did the jury convict Anderson because the prosecu- 
tion, beginning with its opening and through the trial, 
unnecessarily, repeatedly and prejudicially linked Anderson 
with Vesco in the Fund of Letters transaction*? This transactioi 


Very important, ladies and gentlemen, I have mentioned 
to you how Fergus Sloan was the major contact with Rick Clinton. 

This man, ladies and gentlemen, Carl Anderson, was the major 
contact with Robert Vesco and International Controls Corporation. 

It was through Mr. Anderson's efforts that Robert Vesco comes 
into Orvis Bros, and lends Orvis Bros. $500,000. 

"The evidence will show, ladies and gentlemen, that Carl 
Anderson wore two hats: major partner of Orvis Bros., a director 
sitting on the board of International Controls Corporation. 

"The evidence will show that Carl Anderson had every 
reason in the world to see to it that that trade of ICC stock 
with the Fund of Letters went through and had every reason to see to 
it that that account was not closed at Orvis Bros, after seven 
days. 

"The evidence will show that Carl Anderson made attempt 
after attempt after attempt to get that business deal worked out 
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was charged in the indictment and .set out in the bill of 

ic 

particulars as part of a conspiracy to violate Reg. T. 


for months and months and months, but all that time that account 
sits in the books and Carl Anderson even goes out to California 
with Robert Vcsco to try to get that deal closed, but no one 
else from Orvis Bros, goes out to California with them. 


20 - 1 ). 


"Two hats, ladies and gentlemen" (Opening, 4/3/75, meh 




*The Assistant United States Attorney (who was not the trial 
attorney) obtained the indictment and resigned the next day, I 
have been told. His grand jury interrogation of Dennis J. Duffy 
on July 31, 1974 (Gov. Ex. 3533 id.) clearly establishes his 
ignorance of and raisadvice to the grand jury concerning Reg. T. 

At Gov. Ex. 3533 id., pp. 48-50 (the first page of the transcript 
is numbered p. 39), the prosecutor questioned Duffy about the 
partially secured customers' accounts with outstanding debits, 
including Martin, Bozeman and Fund of Letters (p. 48), as 
follows: 

"Q. Did you have any discussion with anyone concerning 
these accounts in which there were debit balances regarding 
possible REG-T violations? 

"A. No, sir. 

"Q. Do you know what a REG-T is? 

"A. Specifically, no; so you had better tell me. 

"Q. You have debit balances in certain accounts, 
customer accounts, which can be used as good capital for a 
certain period of time of upwards to thirty days, but thereafter 
certain balances should not be used in computing a firm's capital 
position. 

"A. You said debit balance? 

"Q. Yes. 


"A. No, I did not know that." 


9 


V 
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In dealing with the allegation of false records, the indict lent 

and the bill of particulars mention various matters, but ne^er 
the Fund of Letters transaction. Nevertheless, realizing in 
mid-trial that it was not a Reg. T violation, the prosecution 
for the first time and over objection changed its theory, in 
effect re-wrote the indictment, and charged it as part of the 
conspiracy to keep false records. 

12. First of all, Anderson had nothing to do with 
the mechanics or even the instructions pursuant to which this 
1968 transaction was recorded on Orvis' books under customers' 
cash accounts -- where it indeed belonged at the time. There 
was no testimony that Anderson at any time thereafter, when 

it became a disputed trade, discussed with anyone the place where 
the transaction should be recorded. Indeed, the prosecution 
established that at first Anderson discussed the transaction 
with no one at all, and that later the entire firm was aware 
of it and was after him. On the one occasion Kilduff claimed 
to have said -- in the presence, inter alia , of Musal and 
Villani and Anderson (who all denied it) -- that the four problem 
accounts (Bozeman, Martin, Aquarius and Fund of Letters) were 
not being charged against capital, Kilduff said: "I don't 
recall him [Anderson] saying anything at that particular 
meeting, sir" (309-10). 

• 

13. Indeed, when Haskins & Sells was told of it 
during the August 1969 audit, they made no change in the 
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accountin', treatment except to have Orvis double its reset'e 

for uncollected customers' accounts. Vayda knew of the four 
accounts -- Fund of Letters, Bozeman, Aquarius, and Martin -- 
and that they were carried as cash accounts, notwithstanding 
the fact tnat they "were, as we called it, in deficit, partly 
secured" (1327). Kilduff told Vayda "this was one of the 
exposure areas of Orvis Bros." (1328). Haskins & Sells took 
this into account and, after doubling the reserve, "left them 
[the four accounts, including fund of Letters] in 'cash 
accounts'" (1328). 

14. There is no contention that Haskins & Sells 
joined the conspiracy to file a false report with the S.E.C. 

For that matter, when in December 1969 the N.x.S.E. examiners 
disagreed with the Haskins & Sells accounting treatment of 
these accounts, the Exchange permitted Orvis to operate as before 
even though the resultant charge against capital put Orvis ouc 
of ratio. 

15. According to Mezzetta's report dated Dec. 19, 

1969 about the Special Executive Committee meeting of Dec. 18, 
1969 concerning the N.Y.S.E. examiner's report (Def. Ex. AT; 

Gov. Ex. 144, which contains only the first of the two pages), 

as of Dec. 1, 1969 Orvis' ratio was 22.52 to 1, and "if OB had 

-\ 

to absorb all of the short positions, our A.I. would be 28.04 
to 1." 



I 




169a 

Affidavit of Jerome J. Londin in Support of Motion 

16. At its examination '.n er.-ly December 1969 tl.c 

h.Y.S.E. examiners questioned the four problem accounts -- Martin, 
Aquarius, Bozeman and Fund of Letters (Def. Ex. A; Gov. Ex. ). 
Accordingly, the Nov. 30, 1969 recomputetion of not capital 
showed a ratio of 22.52 to 1, ar.d the Orvis answers to the N.Y. 
S.E. special questionnaire as of Dec. 31, 1969, taking the four 
accounts as a charge against capital, reported a capital ratio 
of 36197. (Def, Ex. J). The Exchange did not close Orvis 1 doors. 

17. The overwhelming proof negated any conspiracy 
concerning the Fund of Letters trade. Yet from the jury's generaL 
verdict of guilty on the conspiracy count, we cannot say it was 
based on something other than this trade. See page 3102, where 
the jury asked whether the Court wished "any recor.-.endation as 

to the degree of guilty". Ve do know that the jury had 
difficulty with the legal import of Count 1: 

"THE FORELADY: Your Honor, is there any 
way in which you can put in a short or simple 
sentence the substance of Count 1 of the indict¬ 
ment? You know there are pages and pages of it 
ar if I try to ask people to vote on Count 1, 
is there any way of putting it in a nutshell? 

Do you see what I mean? Count 2 is on one page 
and I think I can probably put a question on 
Count 2, but Count 1 goes all over the place" 

(3072). > 

18. After the Court answered by referring the jury 
to its original instructions (3072-3), the jury retired at 
3:05 p.m. (3073). At 5:45 p.m. the jury asked:* 

"If there was a conspiracy consisting of 
several parts and a defendant knew of only one 
part, does he thereby h /e knowledge of the 
conspiracy?" (Ct. Ex. 9; 3074). 
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19. The Court's answer (3074-6) did not dispel the 

confusion, and the forelady asked: 

"If there are several items in this 
fslse report and a defendant knows of one, does 
he know of the conspiracy?" (3076). 


20. The Court answered, and defense counsel took 

% 

exception on the grounds that: there must be an agreement; a 
defendant "must do some affirmative act . . . must take some 
action evidencing his agreement"; and that "the objective of 
the conspiracy was to file this false report [the Haskins & 
Sells report as of Aug. 31, 1969, filed on Oct. 16, 1969]* 
(3076-7). 

21. The Court, after noting an exception to defense 
counsel (3077), heard the prosecution say: "I don't think one 
more word should be said", and answered the jury's question, 
in a manner which denied the defense requests (3077-8). 


*lt was only this overt act, charged in the substantive count 
on which Anderson was acquitted, which kept Count 1 from being 
barred by the Statute of Limitations. This defense was raised 
on Andersen's motion to dismiss the conspiracy count, which the 
Court denied. 

**". . . everything I have said is qualified by everything 
I have said before, there must be an agreement, everything . . . 
I wasn't taking away anything of what I said before as to the 
necessity of agreement, wilfulness, acts, everything." 
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22. The jury then dclit eratcd from 6:00 p.m. until 

they retired for dinner at 6:30 p.m. (3078-9). Because of the 
jury's two questions (Ct. Ex. 9, 3074, 3076; see pars. 18, 19, 
supra ) asked shortly before the recess (3081), during the dinner 
recess defense counsel prepared and at the first available 
opportunity requested the following instructions to the jury: 

"MR. LONDIN: Your Honor, I respectfully 
request the Court instruct the jury as follows: 

"One, if you do not believe the testimony 
of Kllduff, you must acquit Mr. Anderson. 

"Two -- I, of course, request that both 
be given, but if your Honor does not want to give 
both, of course 1 will be happy with one without 
waiving my rights to innocence*upon the otht *. 

"THE COURT: Less unhappy, shall we say. 

"MR. LONDIN: That is correct, sir. 

"Two, you may not convict Mr. Anderson 
on the basis of the Fund of Letters transaction un¬ 
less you find beyond a reasonable doubt that, (a), 
it was falsely recorded and kept at the insistence 
of Mr. Anderson or the instance of Mr. Anderson 
to be filed with the SEC and, (b), it was done by 
him as part of an illegal agreement with at least 
one of the other conspirators to make, keep and 
file false records. 

"In other words, it is not enough to 
convict Mr. Anderson if you find only that there 
was a conspiracy between others with respect to 
transactions in which he did not participate and 
that Mr. Anderson knowingly caused false records 
to be made, kept and filed without agreeing with 
one of the other named conspirators that it be 
done. That is not enough" (3079-80; Ct. Ex. 10). 


*T’ne word "innocence" should read "insist." 
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23. The Court refused t:ie request on the grounds it 

was not timely and not sufficiently germane (3081). An hour 

and a half later the jury was back with this question: 

"Does knowing about the conspiracy and 
knowing its purpose imply being a member of the 
conspiracy" (3081; Ct. Ex. 11). 


24. Defense counsel renewed his prior request for 

i 

I instructions (3081). The Court's answer, which repeated its 

I 

original illustration of the silent bank teller (to which 
defense counsel had originally taken exception), satisfied 
il neither defense counsel nor the jurv, the jury asking about: 

I 

". . . knowledge of the conspiracy and knowledge 
of its purpose and wilful silence . . . silence 
with a purpose, not necessarily a positive act" 
(3082-5). 

ti 

jj The requested instruction concerning the Fund of Letters trade 


was never gtven. 


25. Did the jury convict Anderson because the prosecu 
tion incorrectly claimed a vast fraud by Orvis, with Anderson 
as "lord high overseer", on the investing public by means of 
hypothecation of customers' securities? According to the 
prosecution, "there were seven distinct ways the books were 
juggled" by " these men [Anderson and Villani]" and "the three 
others [Kilduff, Sloan and Eucker]" (Opening, 4/3/75, meh 6). 

The prosecution's opening and its evidence curing t;he trial -- 
Vayda, Soffler and Netelkos--stressed the allegedly improper 
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hypothecation and loans (which latter violation was not charged), 

amounting to anywhere from $7,482,000 (Gov. Ex. 74) to over 
$10,000,000 (1987), depending upon whether it was on Aug. 31, 

1969 or the end of April 1970. 

26. In opening the prosecution stressed the hypotheca¬ 
tion of customers' paid for securities as the most successful 
of the seven ways the defendants effected the conspiracy to keep 
false records and file a false S.E.C. report. Although there 
was no relationship to any S.E.C. filing of the events in 1970, 
and the prosecution was apparently trying to show only that the 
false hypothecation record consisted of the entries in Gov. Ex. 
74, Item 6G, reading: "Pledged in error (since corrected) . . . 
$5,965,146" and “Loaned in error (since corrected) . . . 
$1,517,205"* (2957), the opening and the prosecution's case 
stressed hypothecation into late April 1970 amounting to over 
$ 10 , 000 , 000 . 

27. In opening the prosecution said: 

"The seventh and last way, ladies and 
gentlemen, that this fraud is promoted was the 
most successful way and the evidence will shew 
the most rewarding, way from these defendants' 
point of view. 


*This latter item was not a hypothecation and was not charged 
in the indictment. Proof of it was admitted over objection. 
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"Orvis Bros, in 1959 and '70 took 
securities that they were holding for customers 
that were fully paid for, and used the customers' 
securities as collateral to get bank loans in 
various banks. These securities, the evidence 
will show, did not even belong to Orvis Bros. 

"What these two defendants agreed to do 
was this: As the evidence will show, ladies and 
gentlemen -- 

"MR. LONDIN: May the record show that 
he was pointing at the two defendants on trial 
so it is crystal clear he said they did it. 

"MR. FEINBERG: No, I said these two, 

Mr. Anderson and Mr. Villani agreed to do the 
following. 

"HR. LONDIN: That's what I wanted the 
record to show, your Honor, he's made it clear. 

"MR. FEINBERG: In the Orvis Bros, vault 
was millions of dollars in stock which belonged 
to Orvis Bros, customers. Orvis Bros., the evidence 
will show, kept this stock in their vault for 
sakekeeping. This customer stock was supposed to 
be segregated from any other stock because it 
belonged to customers, not to Orvis Bros. In 1969, 
1970, faced with these debts and this financial 
crisis that I have explained in my opening to you 
here today to you ladies and gentlemen, these two 
men, Mr. Anderson and Mr. Villani, along with 
three other men, which we will get to in a moment, 
agreed to take the^e securities from the vault in 
Orvis Bros, and use them as collateral with banks 
to get loans totaling by August 31, 1969, seven 
million dollars. 

"This Is called, ladies and gentlemen, it 
is a long word, hypothecation: using fully paid 
for customers' securities to secure loans for a 
firm. 

"In July of 1970, June and July of 1970, 
when the firm finally went under, the evidence 
will show that after all the assets were sold to 
pay off the debts that Orvis Bros, had ’incurred, 
the evidence will show that close to five million 
dollars in loans to these banks could not be 
repaid. 
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"The result was, a-, the evidence will 
show, the New York Stock Exchange was forced to 
pay off these loans to these banks so that 
customers wouldn't lose their stock. 

These, ladies and gentlemen, were the 
seven ways that these two men agreed to hide 
the red and bleak financial picture of Orvis 
Bros, from the SEC" (Opening, 4/3/75, neh 15-17), 

* * * 

"Employees who worked in the vault will 
testify about the uso of these customers' securi- 
ties to get bank loans, and how they questioned 
Kilduff and Anderson about these acts and were 
simply told, stay out of it, mind your own 
business" (Opening, 4/3/75, meh 25). 


28. The proof was to the contrary. Aside from 
having been reported in the Haskins & Sells report, the hypothe¬ 
cation of fully paid for customers' securities was not a subiect 
o_ discussion at Orvis, and Kilduff never talked to Sloan, 
Anderson, Villani, or Eucker about hypothecation at Orvis (417). 

29. Kilduff having negated any conspiracy involving 
hypothecation, the prosecution called Lanz, who confirmed that 
the hypothecations were Eucker's responsibility alone. No other 
co-conspirator was involved. Through Lanz the prosecution 
established that the "since corrected" entries (the individual 
and non-conspiratorial act of Eucker) were incorrect, and that 
Orvis was unable to release about $2,500,000 of customers' 

securities (1131-4). in addition, through Soffler the 

- - _ • 

»«r* Un \ dl J ” 0t specif y whether these unreleased securities 

fSee n! the se ^ uritles hypothecated or loaned or both 

{.bee par. 15, supra ). 
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prosecution introduced testimony a:id documents showing that 

from Augu ;t 31, 1969 to nid-Octcber 1969 hypothecation continued. 

30. Why then was the prosecution permitted, over 
objection, through Vayda's testimony and documents to show the 
state of paid for but unsegregated customers' securities in its 
aborted audit as of May 3, 1970? Vayda said he participated in 
an audit of Orvis in May 1970 which was not completed (1344-6). 
Over objection that the May 3, 1970 figures were based on an 
uncompleted audit, not connected with Anderson, not shown to 
relate to the securities pledgee as of Aug. 31, 1969, and did 
not show that the Aug. 31, 1969 figures were inaccurate (1346-8), 
the Court erroneously received the testimony and exhibits as 
''relevant on the question or whether the error in '69 was 
wilful" (1348-50), even though Vayca would not lin.< his testimony 
or exhibits with Anderson or anyone else (1349). 

31. Over objection the prosecution then introduced 
Gov. Ex. 142, 'the draft [audit report] as far as you [Vayda] 
i g 0 t." From Gov. Ex. 142 Vayda testified that as of May 3, 1970, 

\ $6,532,000 of customers' securities were pledged in error and 

I $1,541,000 of customers' securities were leaned in error (1351). 

32. The prejudicial error was compounded by the 
|J testimony of Netelkos, whom the prosecution called for tne cole 
! purpose of burying Anderson. Whereas Vayda's figure was 
jj $6,532,000 for pledged customers' securities, Netelkos (with 


y 
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characteristic hyperbole) said the t at the end of April (l\80-2) 

the figure exceeded $10,000,000 (1985-9). Netelkos said he got 
his figures from the records of Orvis. 

33. Since Netelkos claimed to have discussed hypothe¬ 
cation with Anderson, the severely circumscribed cross-examina- 

m 

tion of him was prejudicially erroneous. Although Netelkos 
was himself under indictment in a different federal case for 
illegal hypothecation shortly before his arrival at Orvis, and 
although Netelkos persisted in denying his complete control of 
Orvis in early 1970 when he claimed to have discovered illegal 
hypothecations there, defense counsel was not permitted to 
show through numerous documents the pervasive control Netelkos 
had of Orvis' daily business affairs, or to inquire into the 
substance of the pending hypothecation case against him (whose 
existence was elicited by the prosecution on direct examination) 
-- even though the brokerage firm involved was the vehicle for 
his involvement with Orvis in Manor Nursing Homes trades and 
other securities transactions. Cross-examination as to the 
details of his admitted complicity in Manor Nursing Homes was 
also curtailed. No cross-examination was permitted concerning 
sanctions imposed against him by regulatory agencies such as the 
N.A.S.D. and the S.E.C. 

+ 

34. There was no proof that Anderson was responsible 
for the hypothecations. Indeed, the proof was to the contrary. 


I 
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There was no proof that in October 1969 Anderson knew the 

"pledged .n error -- since corrected" entry in Gov. Ex. 74 was 
false. Anderson's knowledge (according to Netelkos alone) in 
1970 of hypothecations in 1970 or in 1969 cannot establish the 
"wilfulncss" of any act by Anderson in 1969, there being no 
proof whatsoever of any such act.* If his testimony was 
admissible against Anderson on this theory, Netelkos should 
have been fully cross-examined as to his activities at Orvis 
and as to his other immoral acts, particularly those related 
to the hypothecations he blamed on others. 


35. The prejudice of the error in curtailing his 
cross-examination is emphasized by the jury's questions: 

"If there was a conspiracy consisting of 
several parts and a defendant knew of only one 
part, does he thereby have knowledge of the 
conspiracy?" 

* * * 

"If there are several items in tlii# false 
report and a defendant knows of one, does he know 
of the conspiracy?" 

_ (3074-6; Ct. Ex. 9). 

*For that natter, on Dec. 19, 1969 all partners of Orvis 
were informed by Mezzetta's report of a Special Executive 
Committee meeting on Dec. 18, 1969 concerning the N.Y.S.E. 
examination of Orvis' records, which disclosed: 

"More problems existed in regard to segregation 
since we are only permitted to use 1407. of the adjusted 
balance of an account and in numerous instances the 
firm was using anywhere from 3007. to 4807. of adjusted 
debit balances." (Def. Ex. AT, p. 2, No. 4) 


-17- 
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,36. These questions anc the Court's answers (to 

which exception was taken) demonstrate the weight the jury could 
place on Netelkos' testimony in finding knowledge L>y Anderson 
of hypothecation as a predicate to his conviction. 

37. In any case, for the reasons set forth in the 
three briefs of Anderson filed in support of the motion, the 
entire hypothecation issue should have been stricken, including 
all references to it in the conspiracy count, as requested in 
Anderson's pre-trial motion. In the absence of any proven 
violation of the applicable rule, Rule 8c-l (17 C.F.R. §240.8c-l) 
the jury was erroneously told throughout the trial that many 
millions of dollars of customers' securities were illegally 
hypothecated, and the defense was barred from showing compliance 
with Rule 8c-l. 

38. Moreover, although not charged in the indictment, 
the prosecution was permitted, in effect, to re-write the 
indictment at trial and to use the hypothecation issue to 
secure Anderson's conviction. 
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-9. Attempting to cope with a substantially statu'i- 

barred and prolix indictment, hurriedly obtained on Septouta ' 10, 
1974 after a two and one-half year ncubation period in the 
U.S. Attorney's office and less that a month before the statute 
of limitations ran out ar to Gov, Ex. 74 (Porn X-17A-5, filed 
Oct. 16, 1969)--the Court reduced Count 1 to the following issue: 
Did Anderson conspire to falsify Orvis' records in order to 
facilitate false reports to the S.E.C.?* The rules involved 
were Rules 17a-3, 17a-4 and 17a-5 (17 C.F.R. §§ 240.17a-3, 


The Court instructed,the jury: 

'The only crime charged is that these defendants are 
claimed to have kept false records and to have filed, 
false reports, to conceal their imminent or actual 
insolvency. 

What, then, is the particular section of the securi¬ 
ties la’-’s which defendants are charged with violating 
and with having conspired to violate? 

It is a section of the 1934 Act*which provides in 
pertinent part as fellows: 

'Every broker or dealer'--and obviously the firm of 
Orvis Bros, was a broker and dealer-—'shall make, keep 
and preserve such accounts, correspondence, memoranda, 
papers, books and other records anc make such reports 
as the Securities and Exchange Commission by its rules 
and regulations nay prescribe as necessary or appropri¬ 
ate in the public interest or for the protection of 
investors.' 

The principal SbC regulation with which we must concern 
ourselves is the one requiring brokers, such as Orvis 
Bros., periodically to file a questionnaire--that is 
what it is called--setting forth certain specified 
financial information. 

It is the.claim of the Government that the defendants 
conspired to file such a questionnaire with certain 
materially false information and that in October of 
1969 they actually did file or caused to be filed a 
materially false questionnaire. 

The said questionnaire is claimed to be false in the fol¬ 
lowing particulars: 

A, Statements of the trading and investment account of 
Orvis were falsely inflated. 

B, Statement cf correction of customers fully paid sr-curi 
ties loaned and pledged in error was false. 

C, Statement of balances in customers cash accounts wore 
falsely inflated. 

Those are the particulars in which the Government cl ‘.ins 
the particular questionnaire was false. 

The Government also claims that in the course of ;• 
ire to file such false "icst icvi.i i vo the »:'ordrr 
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240.17a-4 «■ id 240.17a-5j. There was. no t : timowi as to the i :c- 

ord keeping requircmcnts of Rules l'a-3 and 17a-4. In the 
Court's instructions to the jury, there were prejudicial errors 
of omission and commission. 

t ^ o • 

40. Although/rules in issue are lengthy and complica¬ 
ted, they were neither road nor explained to the jury. In fair¬ 
ness to the Court, it should be noted that neither the prosecu¬ 
tion nor the defense requested the Court to do so. Nevertheless, 
this failure to instruct the jury on the very rules in issue is 
plain error. 

41. The legal confusion engendered by Count 1 was set 
forth in Anderson's brief in support of his motion to dismiss 
the conspiracy count. The motion's invocation of the statute 

of limitations is pertinent now. With only a general verdict 
of guilty on the conspiracy count, an acquittal on the substan¬ 
tive count, and no indication of the jury's reasoning (3102-3), 
how are we to know which of the transactions the jury found to 
have been falsely recorded to Anderson's knowledge? How are we 
to know which of the records enumerated in Rule 17a-3 the jury 
found to have been falsely made? 

42. How are we to know whether the record upon which 
the jury based Anderson's conviction was not in fact Gov. Ex. 26- 
Kilduff's 30:1 net capital computation of about April 1969--which 
need only be kept for three years? Rule 17a-4(b)(5). Or a rec¬ 
ord reflecting securities borrowed and securities loaned (Rule 
17a-3(a) (4) (C) , which need only be kept for three years? Rule 
17a-4(b)(1). Or any of the other records under the three-year 
limitations period of Rule 17a-4(b) (1), which are set forth in 
Rule 17a-3(a)(6) through (8), which would include all of the 
questioned transactions in Clinton Oil stock? 


•) 
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4 3. Moreover, proof of tha scienter requirement w is 
lackinq. in Odctt v. Shcarson jjamm■ !!__ & Co. , I n c ^. -F.Sup?., 


or rns at D 97, (36 (S.D.N.Y. 1975), Judge 
CC1I Sec.L.Fep. ' 95,03B, at p. ? '» ' 


Carter helc (n. 12): 


••12. Although the language of " ule J 5 < c | 0 ^ 2 at 

the language"®* the statute under which thejul . g 

promulgate 1 . The language °g loss at 3884 , implies 
similar to that of § sc i c ntcr comparable to 

that 5 15(0 requires proof of 5£i£2?-£|_ 5 , ; p 
that which must be shown undei. Rule 10b 


Hoc to the imposition of criminal 
A fortiori, this reasoning applies to the impo~ 

- * AA I _ \ 


_ c x? r rnlp ' See Section 32(a) 
sanctions for violation of an S.E.C. rule. 


aunv, - 

of the Securities Exchange Act of 1934, Title 15 U.S.C. S 78ff(a>. 
charged in Count 1, which makes criminal only a wilful violation. 


44. Moreover, Anderson contends he was ignorant of a 
substantial part-if not most-of the rules in question. A hear¬ 
ing on this issue is requested. Under Section 32(a), 15 U.S.C. 
s 73ff(a), the penalty provision of the 1934 Act. whose violation 

is charged in the conspiracy count: 


•• no person shall be subject to imprisonment 

such rule or regulation. 


45. The difficulty confronting the Court was caused 


by the shifting position taken by the prosecution. In opening 
its case the prosecution claimed: 


before acting, Mr. Kilduff, the evidence 
will show, ‘always went to Sloan, Anderson^ ul ker 

-h 22. 


46. NO such evidence having materialized, over repeate 
objection and exception, the prosecution contended that Anderson 
participated in a conspiracy of silence by inference, by lowing 


i 


/ 
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and not "blowing the whistle", a "cover-up"--though no such 

charge app^ared in the indictment and thus should have been 
precluded oy Grup.owald v. United States , 353 U.C. 391 (1957). 

After various jury questions evidencing its obvious confusion 
and numerous defense exceptions to the Court*s answers to the 
jury, a modified conspiracy of silence instruction was given, 
over objection, which permitted the jury to find participation 
in a conspiratorial agreement by Anderson from his knowledge and 
silent presence at a meeting. It is respectfully submitted that 
the instructions were erroneous, and, in any case, that, there 
was no evidence to support a conviction on that theory. 

47 . Near the conclusion of Kilduff's direct examina¬ 
tion, the Court said to the prosecutor: 

"I assume also you are going to have some evidence 
against Mr. Anderson before we get through." (441). 


"He certainly knows there is a conspiracy going 
on. He certainly didn't do anything to stop it. I 
can't see he did anything very active to push it along' 

(442). 

When the prosecutor said Anderson "certainly promoted 


the conspiracy," the Court answered: 


'I haven't heard anything about that' (442) 


This caused the prosecutor to question whether the 
prosecution would continue if the case would not get to the jury 
on Kilduff alone (442-3). The Court answered: 

"I think it probably would. I think you are 
making an argument that when he went to the general 
partners, general partners' meetings and sat by and 
let them tell falsehoods, they probably could infer 
from that that he agreed to do that, and that would 
be enough, I assume." (443) 

When the prosecutor asked about 'Villani on the same 
basis," the Court would not express an opinion (443), though 


,1 ■ 
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there- was no conceivable loyal difference between the two 


defendants. 


After the prosecutor again expressed his primary 


on . , 

reliance/Kilduff, the Court said: 


'•I would have to let it go to the jury on the 
theory when Mr. Anderson was a general 
he went to general partners’ meetings and let the 
general partners be told things that ho Mnev: to be 
i , 1c;0 I suonose I would have to say that the jury is 
entitled to^infer from that that he had agreed with his 
associates to do that." (4-14) 


Its direct examination of Kilduff having failed to 


elicit any of the affirmative conduct by Anderson promised m 

its opening, the prosecution seized on these comments by the Court, 

and thus began the theory of a conspiracy of silence by inference. 


49 . In summation the prosecutor said that Kilduff, 


Euher and Sloan had devised the seven-way scheme (2958-9), but 


that Anderson and Villani must have known (2946-8) and promoted 


the conspiracy (2949, 2959-60) by not "blowing the whistle" 


(2970, 3002). 


50. There was no proof that Anderson entered into any 


agreement to "fool the S.Z.C.." For that reason the prosecutor 


argued that he "promoted the venture" by silence, by keep ling 


hisl mouth shut. . .Not once did Carl Anderson get up before the 


general partners and blow the whistle" (2969-70). He particu 
larly relied on Anderson's silence when new partners— admitted 


in his absence and through the efforts of others—came into 


Orvis (2959-70), and Anderson 'just sat back' (2969), not say 


ing one word" (2971). Anderson's silence in no wav "promoted" 


the conspiracy to "fool the S.E.C.". 


51. Having erroneously claimed that Anderson promoted 
the conspiracy by not rejecting new partners' capital, the 


/ 
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prosecutor did an about face and argued that Anderson promoted 

the conspiracy by rejecting Gaiaclsen's capital (2975) . How did 
this promote a conspiracy to fool the S.E.C.? It diu not. Nor 
did Anderson's conversation v. : th Gamolson and d iith on which the 
prosecutor relied as "the best example of all" (297]), further 
a conspiracy to falsify records in order to fool the S.E.C. 
(2967, 2970). 


52. The Court's instructions to the jury could not 
and did not dispel the erroneous belief as to the law of con¬ 
spiracy which the prosecutor's summation indelibly etched on 
their minds. 'Faced with a troublesome conspiracy count which, 
as the jury put it, "goes all over the place” (3072', the jury 
repeatedly sought clarification on whether it could infer 
participation in a conspiracy from the defendant's silence. 
Defense counsel regularly excepted to the Court's answers. 

53. Referring to the prosecutor's contention that 

"a conspirator can further the conspiracy by silence', the Court 
supported the prosecutor by saying: "Well, in a certain limited 
e>tent that is true" (3033). There followed a lengthy illus¬ 
tration about a hypothetical bank teller which posed two examples, 
neither of which was appropriate, because each presupposed the 

very issue in question: Was he a member of the conspiracy? 

1 ) 

The first example began "one member of/this conspiracy is a bank 
teller" (3033); the second example began by referring to a bank 
teller who "had no part in it" (3034). While the Court said 
that "before either defendant can be considered guilty of the 
conspiracy, he has to have been found a deliberate participant in 
it" (3035), the Court left the jury with the belief instilled 
by the prosecutor that silence equals participation. 

54. The Court attempted to clarify its prior illus¬ 
tration by telling the jury: 
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"There doer. have to 1 2 an agreement for there 
to be a conspiracy by def:rition. Buc you don't hive 
to find that they sat around ar.d said, 'We agree.' 


What. I noan is you 
what you see then do. 
ccrunon undertaking, whe: 
send one of you ahead tc 
lunch, but there had to 
wouldn't know what ■ 

use the word 'agree: ant' 
have to find an agree-'C 
taking and if you sea a 
ward you can infer, if 
agreed to do what you sc 

All right, then th: 
silence. In the illusr: 
I told you about his fcre 
thing he may have plead. 
Well, that was just a k 
hadn't pleaded with his 
not be guilty. There is 
stop the conspiracy. I 
might h3ve confused you 
this second illustrscic: 
if he just failed to us- 
He didn't have to do an* 
and maybe secretly in h: 


'.far the agreement frim 
Lustration I gave of the 
.- oi you go to lunch and 
a reservation and order 
agreement otherwise you 
sing. But r.y failure to 
i't raan that you don't 
* has to be a common under- 
undertaking going for- 
?h, that everybody has 
a doing. 

stration I gave you about 
of the non-participating, 
and I injected in the 
- hi= brother to stop. 

flourish I put in. If he 
:r tc step he still would 
ecessity of pleading to 
kind of threw that in. I 
ru might have thought that 
rule have been guilty even 
1 suasion with his brother. 
. He may know all about it 
rt clad it is happening. 


It has nothing to do with it. 


pates in it he is r.cc 
little flourish 1 pu* 
meaning." (3053-9) 




unless he partici- 

r C r> ♦* Vh b* t* 

--- - - - 

rter'-’nd to change the 


55. However, this did net cure the error While the 
Court said ‘there does have to be an agreement'' and ' unless he 
participates in it he is not gui_ty“, the Court still told the 
jurv it could "infer the agreement' but did r.ot explain how the 
jury could infer the agreement from silence. 

56. As a result, after the jury said that 'Count 1 
goes all over the place" and asked for it tc be simply put (3072) 
the Court answered: 

". . .All you have to say is defendant so and so 
guilty or not guilty of the crime of conspiracy" (3073) 


57. Since this merely restated the question and did 

not answer it, immediately 'thereafter the jury asked: 

"In other words, -s h .2 or as he r.ot a member of 
this conspiracy?" (3373: 
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. After further jury questions dealing with know¬ 
ledge (Ct. Ex. 9, 3074, 3076), the* ■.'ourt gave additional ins .ruc¬ 
tions, to which the defense exceptel, saying: 

"He must do somethinq affirmative, your Honor. 

He must take some action evidencing his agreement." 

* * * 

". . .they must find that the objective of the 
conspiracy was to file this false report (3077). 


59. "This false report", the one charged in the sub¬ 
stantive count on which Anderson was acquitted, was the only 
matter in evidence having any connection with S.E.C. The Court 
refused this request (3077) and said only: 

"I have nothing to add except, of course, every¬ 
thing I have said is qualified by everything I have 
said before, there must be an agreement, everything. 

I am just answering your question and I wasn't taking 
away anything of what I said before as to the necessity 
of agreement, wilfulness, acts, everything. 

You asked me just about knowledge, and that's what 
I answered." (3078) 


60. Based upon the jury's prior two questions, the 
defense requested an instruction that: 

"Two, you may not convict Mr. Anderson on the basis 
of the Fund of Letters transaction unless you find 
beyond a reasonable doubt that, (a), it was falsely 
recorded and kept at the insistence of Mr. Anderson or 
the instance of Mr. Andersen to be filed with the SEC 
and, (b), it was done by bin as part of an illegal 
agreement with at least one of the other conspirators 
to make, keep and file false records. 

In other words, it is not enough to convict Mr. 
Anderson if you find only that there was a conspiracy 
between others with respect to transactions in which he 
did not participate and that Mr. Anderson .knowingly 
caused false records to be made, kept and filed without 
agreeing with one of the other named conspirators that 
it be done. That is not enough. 

I think it might be helpful that it be a Court 
Exhibit, too." (3030-1, Ct. Ex. 10). 

The request was denied. 
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31. The timeliness, gern fineness (3081) and merit 

of the requested instruction was quickly apparent when the jury 
asked: 

"Does knowing about the conspiracy and 
kneeing its purpose imply being a member of the 
conspiracy?" (3081, Ct. Ex. 11). 

62. Accordingly, defense counsel renewed his prior 
request for instructions (3081). Although the Court answered 
the jury's question, saying: "Well, the answer to that question 
is no" (3C82), the Court did not give the requested instruction, 
but, on the contrary, reverted to the bank teller's illustration 
and said: 

"Of course activity in the peculiar 
circumstances that I defined them to you as in 
relation with that bank teller, the one who was 
a participant, can be purposeful silence under 
the peculiar situation as the one I stated." 

(30S2) 

63. When the Court asked whether that answered the 
question, the jury inquired whether knowledge of the conspiracy 
and "wilful silence . . . not necessarily a positive act" 
would suffice (3082-3). 

64. Although the Court replied: "To be an act in 
furtherance of the conspiracy -- silence must be a planned 
act" (3083), the Court nowhere related this to Anderson or 

to an agreement between Anderson and another alleged conspirator 
(3C83-4). Immediately after its previously quoted comment 
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requiring that silence be a plane.*. act, the Court said: 

"For example, in this kind of 
situation one of the other conspirators would 
have had to have known he was going to be in 
some situation where speech was going to be 
required cf him. This would have to he a 
matter considered by the corspiratrors or one 
or more of them. He would have to have planned to 
be in such and such a place and keep silent in 
such and such a situation" (30£3). 

In other words, the jury was not told it had to be Anderson's 
planned art. 

65. After taking exception, defense counsel 
observed of the jury's repeated questions: 

"By virtue of the jury's repeated 
questions on this, it indicates their lack of 
awareness of what your Honor has sought to tell 
theta" (3065) . 

66. The Court's subsequent attempt to clarify 
conspiracy by silence (3066) was not satisfactory to the 
defpnse, which asked for and was refused an instruction that 
"in the context of this case silence is no: enough" (3089). 

This concluded the day's court session. It is submitted that 
the instruction should have been given, because there was no 
evidence of Anderson's agreement to join the conspiracy by 
remaining silent. 

67. Immediately, after the previously quoted dis- 

o 

cussion the Court adjourned for the day, to resume the following 


< >. 
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day, April 30t>, at 10 a.m. (3089). At 9:45 a.m. defense 

counsel submitted a proposed instruction to the jury on the 
issue raised at the conclusion of the prior day's proceedings 
(3095-6, C.t. Ex. 12). No instruction was given until 10:30 
a.m., when the jury had been deliberating for 30 minutes (3090). 

68. After the Court's further instructions (3092-4), 
defense counsel took exception, arguing for an instruction that 
the jury coul,d not infer a conspiratorial agreement from 
silence (3093-5). Defense counsel asked for an instruction 
that "you may not infer joining a conspiracy by silence. There 
must be an expressed agreement." The Court disagreed, saying 
it may be inferred from the act (3095). Defense counsel asked 
the Court to charge the omitted portions of his request in Ct. 

Lx. 12, which the Court, incorrectly 1 submit, said hod other¬ 
wise been covered (3096). 

69. The conspiracy conviction was obtained on an 
erroneous theory of law which, in any case, was unsupported by 
sufficient evidence. There was no evidence, persuasive beyond 
a reasonable doubt, that Anderson by his silence joined a 
conspiracy to fool the S.E.C. 

70. The lengthy pre-indictment delay deprived 
Anderson of his Fifth Amendment right to due process. According 
to the indictment, filed on Sept. 10, 1974, the' conspiracy began 
on Sept. 1, 1968. The overt acts were concentrated in the 






\ V, 
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Spring and Summer of 1969 (ouLsido the period of limitations), 

with just a few incidents thereafter within the statutory period, 
such as the Oct. 16, 1969 filing on which Anderson was acquitted. 
Although the Oct. 16, 1969 overt act satisfied the statute of 
limitations by one month, the indictment should be dismissed 
because the inexcusable and prejudicial pre-indictment delay 
denied Anderson due process. 


71.. There was simply no reason for the lengthy delay. 
By the Summer of 1970 Orvis, to the S.E.C.'s knowledge, was in 
liquidation and had sought aid from the N.Y.S.E. special fund. 
Anderson testified before the N.Y.S.E. on Oct. 23, 1970 and 
before the S.E.C. on Sept. 22, 1971 and Oct. 1, 1971. According 
to the voluminous and numerous transcripts of 5.K.C. interroga¬ 
tions of witnesses and prospective defendants in this case, 
most interrogations were completed in 1971, and the remainder 
were completed by mid-1972. Even Vesco was interrogated on 
April 18, 1972 (Gov. Ex. 3541 id.). 


72. Nevertheless, the case languished in the United 
States Attorney's office until its presentation to the grand 
jury began around mid-July 1974, with an indictment being filed 
on Sept. 10, 1974, at or about the very day the Assistant in 
charge resigned, when Counts 2 through 7 were already statute- 
barred and only the prolix conspiracy count could save its 
otherwise statute-barred components. It was primarily the 


\ 


/ 
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overt act involving the Get. 16, 1969 filing that saved the 

indictment for posterity. 


73. The prejudice to Anderson was demonstrated by 
the trial record. Perhaps the most contested issue in the case 
involved the date of the meeting at which Kilduff claimed to 
have shown Gov. Ex. 26 (the 30:1 computation) to the Executive 
Committee. The date was crucial. Because of the price of 
Clinton Oil stock, it had to be on or after April 23, 1969; and 
also, because of Eucker's absence from Orvis, the meeting could 
not have occurred until his return in May, when Anderson was 
away from Orvis. This crucial issue may have been decided on 
the basis of Kilduff's faulty memory of an alleged event that 
occurred six years before his trial testimony. The prosecutor 
in summation took advantage of the six-year hiatus by arguing 
in summation that, in cross-examining Kilduff, Znlduondo and 
presumably other witnesses (such as Mezzetta and Vayda) as to 
their memory of events five and six years before, defense 
counsel was nit-picking (2981, 2983-4, 2995). The defense was 
precluded from effective cross-examination of prosecution 
witnesses by their continued reliance on the lapse of time to 
explain their faulty memories of the details of crucial events. 
This was a denial of due process. 


74. Anderson was denied his Fifth Amendment rights 
to indictment by a grand jury and to due process of law when 


the prosecution failed to call Peter Schmidt as a witness before 





193a 

Affidavit of Jerome J. Londin in Support of Motion 

the grand jury. I have been told ly Mr. Anderson that for 

years theie were rumors that Kilduff had made statements to 
Peter Schmidt, his attorney, that exculpated the defendants, 
but no information could be obtained from Schmidt because of 
his invocation of the attorney-client privilege. It is 
apparent from kilduff 1 s interrogation berore the grand jury 
on July 18, 197^ (Gov. Ex. 3501 id., p. 40) that the Assistant 
United States Attorney who presented the case to the grand jury 
had also heard of this. 


Assistant United States Attorney Higgins questioned 
Kilduff as follows: 

"Q. r>id you have any discussion with Feter Schmidt 
either back at his office, en route to his office or at a lunch 
} ou naci vitn nim rtnu lo~'. br.r*v cricirca-i* vinft ircFr*Gct to 
any of the facts of what took place at Crvis brothers? 

"A. That was the first.time that either Peter 
Schmidt or his. associate, Tor. Shr.v, became evare that there 
were any falsification of figures, as best as I know. 

"As Peter Schmidt and I left the New York Stock 
Exchange, there was an Devious lacr: or conversation between us. 
We walked the six or eight bleaks, whatever it was, back to 
their offices, and we came to the reception room of Breed, 
Abbott, there was an anteroom or v;aitir.g room adjacent to it. 

"Peter asked me- to wait in there while he spoke 

to Tom Shaw. 

II 

About ten or fifteen minutes later both he and 
Tom Shaw returned to me. I recall waiting in that room because 
it was I guess the very first tims that I was alone just after 
the realization of the impact of the entire situation, and I was 
quite emotionally upset. 

"As Peter Schmidt and Tony Shaw walked in again, 
Tom Shaw, as I remember, kind of put his arm on my shoulder, 
tried to calm me down somewhat and said som-thihg to the effect 
that it is not the end of the world, along those lines. 











194a 

Affidavit of Jerome J. Londin in Support of Motion 

"And the three of us then went upstairs in tha 
same building, to a lunch club and had lunch. 

"I recall again that we were sitting in the middle 
of the rocm and again I became rather emotional, and again 
realizing the fail impact that I was going to have to go home 
and relate this to my family, et cetera. 

"My thoughts at that time, I am sure, were rather 
selfish insofar as I was very much concerned about my oun 
welfare, welfare of my family, things of that nature. 

"Also Tom and Peter had told me that it would be 
no longer possible for their firm to represent me since they 
were also representing the liquidator of Orvis Brothers and they 
felt that they would have a conflict of interest. 

"So in addition, I had a very lonely type of 

feeling. 

"1 probably, although I don't really recall this 
part of the conversation, said and admitted to them, yes, we had 
jockeyed the figures or something of that nature. 

"I don't think that my discussion with them at 
the time would have gone into any details as to, for instance, 
today we mentioned the dangling debits and several others, as 
I recall it. It would be a quite general type of thing. 


"At the end of the luncheon I left and went on 


home. 


"Q. Did you tell Peter Schmidt on that day, either 
during the course of your walk back to his office, or during the 
course of the luncheon, that you, in fact, had been responsible 
for the falsifications of the firm's books and records but that 
none of the other members of the Executive Committee were aware 
of what vju had done and that you had done that out of a desire 
to save the firm? 

"A. No. I knew, for instance, who else knew and was 
involved and whatnot in the months that we had gone through 
various transactions. 

"I was fully aware that other members of the 
Executive Committee were fully aware of the various things that 
were spoke about today, so there would be no logic in my saying 
that to Peter Schmidt. 

"1 recall the walk back from the New York Stock 
Exchange to their office as being very silent. I suppose at 
the •■low. ant I was --or during the walk back I v/as looking for a 
friend, you might say, and Peter was very silent. He told me 
later on he was purposely silent because he was thinking about 
the possible conflict of interest that his firm might have and 
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75. The testimony of Mr. Schmidt at trial established 

that the rumors were well-founded. Because the indictment was 
based on l-Ulduff's testimony, without which, on the record of 
this case, there could have been no indictment, the prosecutor 

*Af 

had a duty to call Mr. Schmidt before the grand jury. The 
prosecutor could have secured Mr. Schmidt's testimony by having 
Kilduff, his own cooperating witness, expressly waive the 
attorney-client privilege. I was told by Mr. Schmidt that, 
when the prosecutor called him during the grand jury investiga¬ 
tion, he told the prosecutor that he would testify upon receipt 
of an explicit waiver of the attorney-client privilege. 
According Lo Mr. Schmidt, he never received that waiver, but 
nnlv an eeuivocal letter 1 '" from Kil duff's attorney in which 
there was no explicit waiver by Kilduff of the attorney-client 
privilege, which Mr. Schmidt told Mr. Higgins was not a 


he didn't want to r.ay anything at all until such time as he had 
an opportunity to discuss it with his associate. So that was a 
silent walk. 

"I was in the anteroom that I mentioned alone 
for ten or fifteen minutes, while he, I presume, he discussed 
it with Ton Shaw. And then after that it was the three of us, 

Tom Shaw, Peter Schmidt .and myself who went to lunch. 

"But, no, I didn't tell Tom Shaw and/or Peter 
Schmidt that I was solely responsible for it. I might well have 
-- 1 might well have spoken of the fact that we did this, or that 
why did I do that, or things of that nature. But in no way did 
I try to eliminate other members of the Executive Committee from 
the knowledge that they had." 

*Mr. Schmidt had been the attorney for Orvls Bros. Before 
the ilew York Stock Exchange he represented only Kilduff. Anderson 
was represented before the New York Stock Exchange by Mr. James 
V. Hallisey. Sloan was represented before the New York Stock 
F..change by the firm of Olwine, Connelly, Chase, O'l.'onnell d. 
V’eyhcr. tucker was not represented by counsel before the New Yor f. 
Stock Fxchaugc. 

**Cop’. annexed. 
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sufficient waiver. Although Mr. Higgins told Mr. Schmidt he 


would get another letter, none was ever forthcoming; and Mr. Schist e 
was never called as a witness befere the grand jury. 

76. At trial Mr. Schmidt testified .after being 
informed that Kilduff, by his testimony on direct examination, 
had waived the privilege. Mr. Schmidt testified on April 24th. 

At the Court's request he was recalled on April 25th. Although 
Mr. Levine, whose threats to Kilduff caused Kilduff to change 
his testimony and implicate Anderson, is still employed by the 
New York Stock Exchange and makes his office at 30 Broad SL.. -t, 
he was not called as a witness to rebut Mr. Schmidt, even though 
the defense did not rest until April 28th. Where was Mr. Levine 
between April 24th and April 28th? 

77. We know from the N.Y.S.E. transcript of Sloan's 
testimony on May 13, 1971 that his attorney, James E. Tolan of 
the Olwine, Connelly firm, said to Mr. Levine's face that Mr. 

Levine had said to him "he was out to nail my client, Mr. 

Sloan." Mr. Levine claimed he was misunderstood and had only 

s.id he was looking to nail the facts and not Sloan. Mr. Tolan 
disagreed as to Mr. Levine's veracity. I have been told 
that Mr. Levine also made threats against Anderson, a matter 
which will be covered in my answer to Mr. Feinberg's response 
to the Court's inquiry of May 7, 1975. 


* 


See the attached first six pages of the transcript. 
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CONCLUSION' 

78. The indictment was obtained in violation of 
Anderson's Fifth Amendment rights to due process, both by the 
failure to call Mr, Schmict as a witness before the grand jury 
and by the lengthy and prejudicial delay in presenting the case 
to the grand jury. The conviction was contrary to the law 
and contrary to the weight of the evidence. Accordingly, 
judgment of acquittal should be entered. Alternatively, if 
such relief not be granted, the Court should set aside the jury 
verdict and grant the defendant a new trial in the interests of 
justice. At a new trial the extraneous material, the improperly 
admitted evidence, and the prejudicial comments and other 
errors can all be excluded and avoided, and Anderson can then 
receive a fair trial. 


Sworn to before me, this 
9th day of June, 1975 


JEROME /l. LOXDIN 


W 


«:»••.*{0 T ■. -e 
Me'.’- -n : .. . . c c- Mew 
Dill-. - 

C ■ ‘j i f.V.v V? <; CC-V.N 
Corr.f.i:.: L- ro. i97-. 
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HUTOW5KY. SCHWEMKE 5. DEVINE 

AiTOfINEYb AT l AW 

?30 PARK AVFNUr 

MtW YORK, N.Y. IOOI7 
. ?t2//?3S3(tO 


August: 13, 197-1 


Peter G. Schmidt, Er.q. 

Dreed, Abbott & Morgan 
1 Chase Manhattan Plaza 
New York, New York 

Dear Mr. Schmidt: 

This firm is counsel to Mr. Thomas Kilduff. As you 
know, a Federal Grand Jury is currently inquiring into certain 
matters involving Orvis Brothers. We understand that in con¬ 
nection with an investigation by the New York Stock Exchange, 
your firm represented both Orvis Brothers and Mr. Kilduff. We 
also understand that during the investigation Mr. Kilduff had a 
conversation with you in your office and a subsequent conversa¬ 
tion with you and nr. Thomas Shaw or your firm in the Wall Street 
Club at 1 Chase Manhattan Plaza. 

We understand that Mr. Kilduff has testified before the 
Grand Jury concerning such conversations. 


Tuo M *'i o Mur 

MICHMU c or **• • 

1-4X1 -H- M I l.MOV'CN 


Very truly yours, 

BUT0W3KY, SCIIWENKE & DEVINE 


By 


/ 




David M. Butov.’sky 



DMBing 


BY HAND 






/ 
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N K W i 0 R K S T 0 C K E X C il A U C, R, INC. 

DEPART!fCRT OF MSMJ'.iiR FIRMS 

« vf V? 

New York, May 13, 1971 
(10:40 A.M.) 

HR,, FERGUS !!. SLGAii, JR., employee, Corporaf;c 
Finance DoparCmcnt, Laid lav; 6 Co. Incorporated, ap¬ 
peared before Messrs. Myron Levine end Richard P. Flairs 
(where indicated). Special Conned, Department of Member 
Firms, when the following discussion took place: 

Also Present: James E. To Ian, F.cq. of Olwine, 
Connelly, Chase, O'Donnell & Ueyher, Counsel for Mr. 
Slocin • 

(Mr. Flairaa wan present at this time.) 


MR. LEVlivE: Mr. Sloan, this is a resumption 
O- tjur air curs.' on that last v?as hole on May 6th, end in 
the,. icjtiiM, I have received copies of the transcript cf 
that oisxuocion, and at thro tine I would like tc. dclive 
two copies of the transcript to cither yourself or your 
attorney, Mr. Tolan, for your review. I will folio:? 
that up with a letter requesting that you make any 


r 
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additions or correct ir -3 c: 


'c'r.trto paper and rc- 


torn that to ; f e, or-..’ : 

-»0 tit!. 

you sl-a one of the 

copies of the tranr;;.:: i, 


•;um that document to me 

MR. TOT/.;;: I 

iiC'/i..* 

eipf. of the U\;o 

copies. 

I also watt t 

^ £t: 

fc.r the record that T. 

believe that Hr. Levine. 

will 

rovids .■? also with the 

exhibits cither Tnarhca 

curia;. 

Slcevi’s testimony 

here, as veil sc those 

dcP’;;; 

which - arc shewn to 

hiu end referred to 

. i. _ . ., 

til e .-. • 

-.script, nr.d I would 

appreciate rcceiviun — 

CSC cv; 

- ->-.-'1 ‘ - U ' f Y as POSS5.bl‘' 

rn. levk&: 

*V r ':*• 

*C*. > - • 

•. Tolar., T. will do so. 

Mil. T0T..M-: 

n»».. *. 

v;t to rr.l.o a statement 


for tha record. 

In view of cortni.: :verts tfcrt have tran¬ 
spired since the prc.-.-icr.c : ' Sftc:’ircnily } ©3 « 

result Of c. - *- a6 wi - n Lovil 

on Ap ril 7, 1 971, r.s n result that tc-3 -pV.onc co:i- 
vcrcation nr.d cert*;.:, i i/catct.s:*tc c*ec c ur^ng tent 
telephone conrerset:-: dvri'. w ■. .Vtcn : Levir.n 

stated that ha war. e; t to rn*‘ 


/• 
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I feel, and 1 have informed Mr. Slonn, that we are 
appearing here under protest. 

As evidenced from my conversation with Mr. 
Levine that day, this no longer is the hind of an 
inform 1 fact finding investigation usually conducted 
by the New York Stock Exchange, but ic turning into 
some kind of a prorccutural session, or sessions, and 
takes cn the elements of a witen-hunt aimed at Mr • 


Sloan. 


I appreciate the feet, that after I spoke 


with Mr. Levine on April 7th, that J. had a converse, cron 
also with lft. Stuart Kelson, and ha expressed to re 
that despite my fears, that this was the usual fa.-.t 
investigation being conducted by the Exchange, and 
that the Exchange would get into not only what hap¬ 
pened in IOC9, but also the efforts by Mr. Sloan on 
behalf of Orvia Brothers! in 1070 when ho first found 
out there was a violation of the net capital require¬ 
ments; the fact that Mr. Sloan personally put in over 
$500,000 to save Orvis; the fact that Mr. Sloan noti¬ 
fied and had ccrnunications with members of the Exchange, 


. 






. .• 
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incite '-•• 

... j,l . . 

; r.r.d; 5r deed, during that, period 


of t r 

. . • .. I\ .i i - 

the vioi.a-.ion, even though it sub- 


*' r i ■ x.' c r. 1 1 * * 

nr." 

•,:o*»u? Coci in the liquidation of 


Or vis I'-:.' 

• * • •«r 

* ' • t i 

• 



f ... 1. .... 

*0o 4 W 

ir.c of the character that this in- 

. 

vrr-ti['- - 

* ’-lie*'? 

•t is supposed to be, has taken, 


I have 5r 

;. Y;.£c! Me. 

. Sloan., and ha has a ckncv? lodged rr.y 


r.dvj.ee, ' 

t " : t tihC'/.*w 

ere, even though \:e are here and 
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e to c 

eoi era to ;:ifch the Exchange, v;e are 
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< 



> ; v^rv 

a. aa • ». 

;,E: Hr. ;>jlan, v?ith respect to yovr 


• '**• f*‘ 

», :• *, *•' r •*- 

t. M a » ■ v 

- •.; to you over the phone during that 


centers: .: 

• . . /-V r , *- 

. ;;ished to rail your client, X also 


wish to .: 

teto for 

the record tint that statement is 


rot fr.clt 

r.l. i; 

■'boated to you over the phone that 


J. vv.r.fc'.r’ 

»«o r*. T' * } 

facta ar.d I explained that 

» 

to you c\ 

-. ■ * y *> • • 

... : yew • ;.'t.r.d r.e what X sneanfc, and 


I expire!. 

. : \ ^ ■*- 

W. . - i. « 

.: r.-rd:: ovary' effort to explain that 


1-r.vfcS.cv.-' -To you, that I v?fs locking to mil 

vcfc- < •.-i. ax.' not lookire to ur.H your client. 

-- - - *- « •.„... ,^M»uv-iW<v V ^ 

Ye-1 rc/i:' > .* to giv.\ r.*a the ovv.-c vtur.ifcy to talk; you 
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want.- 0 to tcev irate the conversation. And I \;ns forced 
to discuss tU- ratter He. Kelson so that he could 

cprsh --Ita yev in tha t record, and to further satisfy 
yon vlth the f'.ct that v.v.st I was looking to do v.os to 
nail the fact r dm duo to the inconsist ent r taT.ar.ents, 
or if:;;st due ;o the fact that I had stntcir.e.its fre.e 




others vv.ich to conflict with the stnL'w.ents^ 


lir. r.lcars, end that 1 ’.."a looking to nail the facts dr;.’. 
_ , ...«»»♦«•••»' ''• 1 

IHl. TO.-'.;;: LO;. J-evine, I na not going to get 



it *;i£h you, but just lot uc say, you 

- -* 

.e facts down, you said you were out 

* » _ • •• 

r.y client. Nov;, let's get the record 

• •r ' !**•• 1_ 

1 - C ^.1.. . /. V.- C |...r ’’-.I (* r*' 

C i. i- *- w 1 .. w C? i- i- » • . t J * * v* - * . i *- • - •' * 4 

it was a very inappropriate choice 
really didn't rcean it. 

;i •:•:. Tolaa -- 

1V-? let’s drop it there, and just 


il-L LhVir.": hr. Tolan, I didn't interrupt 
you tnuo you stated for Use record what your belief as 
to the convert" 1 ti.cn ms. 


v 
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IT.. To,';': l» t not belief, f t is fac tual. 
Mil. LV. 11, t'ucr, don't interrupt no 

when I wish to «t*r. foe tt .. tccwrH v. tet wy hellof It 
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Stock Exchange v; ' u ’ >™ ** 
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i .<■ %* — -*.•« .r 
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SUPPLEMENTAL AFFIDAVIT OF JEROME J. LONDIN IN SUPPORT OF 
MOTIONS UNDER RULES 29(c) AND 33 AND WITH RESPECT TO SENTENCING 


united ST/Tnr. district court 

SOOTHER!! DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 

- v - 

CARL U. ANDERSON, et al. , 

Defendants. 


74 Cr. 859 (WK) 


SUPPLEMENTAL AFTIDAVIT 
IN SUPPORT OF MOTION 
UNDER RULES 29(c) AND 33 
A I'D WITH RESPECT TO 
SENTENCING 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK : as.: 

SOUTHERN DISTRICT OF NEW YORK ) 

JEROME J. LCNDIN, being duly sworn, deposes and says: 

1, I represent the defendant Carl U. Anderson in 
the above-ranMoned case Thi a affidavit i a nade ir» vosnonsf 
to the answer of the Assistant United States Attorney dated 
June 5, 1975 to the Court's letter dated May 7, 1975 requesting 
that "the Government make recommendations of sentence with 
respect to the defendants Sloan, Fucker and Anderson." A copy 
of the Court's letter dated May 7, 1975 to the United States 
Attorney is attached as Exhibit A; and a copy of the Assistant 
United States Attorney's answer dated June 5, 1975 is attached 
as Exhibit B. Because the appropriate response on behalf of 
the defendant Anderson deals not only with the matter of 
sentence but also is germane to his motion under Rules 29(c) 
and 33, this response is being submitted in affidavit form and 
as a supplemental affidavit in further support of his motion 


for judgment of acauittal and, alternatively, for a new trial. 






I 
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2. The Court's first request asks the Government "to 
estimate the extent of financial loss occasioned by defendants' 
illegal activities", and asks "how much, if any, cash would have 
been saved had defendants promptly and accurately reported the 
firm's deteriorating financial condition to the S.E.C. and 

to the Exchange." 

3. The threshold questions posed by the Court's 

request are: (1) What illegal activity, if any, of Mr. 

Anderson occasioned a loss; and (2) at what point in time did 
Mr. Anderson learn of the firm's deteriorating financial 
condition? 

4. It is crystal clear from the United State*? 
Attorney's response of June 5, 1975 that the 3 1/2 million 
dollar loss incurred by the New York Stock Exchange Special 
Trust Fund, funded by broker members of the Exchange, was 
occasioned solely by the hypothecation of customers' securities. 
It was made crystal clear by the prosecution's case at trial 
that Mr. Anderson had nothing to do with the hypothecation, nor 
did he even kruw about it until the New York Stock exchange's 
examination in December of 1969. Indeed, the United States 
Attorney's letter of June 5, 1975 notes: "There is a serious 
question as to whether Sloan or Anderson were ever made aware 
of the extent of Euc.ker's hypothecation. Clearly, Kilduff was 
in the dark about it." The case for Mr. Anderson is in fact 
nuich stronger, because there is no question at all. Mr. 
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Anderson simply did not know about it, and no one has said 
that he did. The testimony of Kilduff and Lanz clearly negated 
any impropriety by Mr. Anderson. Moreover, it should be noted 
that Mr. Euckcr s plea of guilty was not to the conspiracy 
count, but only to the substantive count charging him with 
hypothecation. 

5. Furthermore, considering the loss incurred by 
the New York Stock Exchange Special Trust Fund, it is important 
to remind the Court that the New York Stock Exchange examiners 
in December 1969 were made aware of a hypothecation problem^ 

as Mezzetta noted in his report of December 19, 1969 to all of 
the Orvis partners. According to Mezzetta, the New York Stock 
Exchange examination of Orvis 1 records, which were properly 
kept, disclosed: 

"More problems existed in regard to 
segregation since we are only permitted to 
use 140% of the adjusted halance of an account 
and in numerous instances the firm was using 
anywhere from 300% to 480% of adjusted debit 
balances." (Def. Ex. AT, p. 2, No. 4) 

6. Moreover, this same New York Stock Exchange 
examination in December 1969 disclosed that as of December 1, 
1969 Orvis' capital ratio was 22.52 to 1, and "if OB had to 
absorb all of the short positions, our A.I. would be 28.04 to 
1" (Def. Ex. AT). 

7. Even more important on this subject as to the 
loss incurred by the New York Stock Exchange Special Trust Fund 
and what would have happened had the financial condition of 
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Orvis hem previously disclosed to the Exchange is the fact 
that the Orvis answers to the New York Stock Exchange Special 
Questionnaire of December 31, 1969 reported a capital ratio of 
3619% (Def. Ex. J), and the Exchange did not close Orvis' doors. 
It permitted Orvis to continue to operate until June 1970. 

Since it is the position of the Exchange that the continued 
operation of Orvis occasioned a greater loss by the Exchange's 
Trust Fund,it is particularly germane to observe that the proof 
at trial disclosed that by far the largest part of the hypotheca 
tion losses occurred in the Spring of 1970 -- long after the 
Exchange knew that Orvis' ratio was 3619%, and long after the 
Exchange knew that Orvis was using anywhere from 3007, to 4807, 
of adjusted debit balances as opposed to the 1407, permitted 
under the hypothecation rule. 


8. The Court will recall the testimony of Lanz 
that Eucker made a valiant effort to reduce the amount of 
customers' securities hypothecated and loaned,which totalled 
approximately $7,000,000 as reflected by the Haskins & Sells 
audit as of August 31, 1969. According to Lanz, after the 
Haskins & Sells report had been received in October of 1969, 
at the request of Eucker he attempted to substitute for the 
fully paid for securities that had been used according to the 
Haskins & Sells report, and by January of 1970 the $7,000,000 
figure had been reduced to about 2 1/2 million ’dollars (1131). 

It is obvious then that had the Exchange closed Orvis in December 


1969 when it knew that Orvis' ratio was 36197,, there would have 
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been no loss at all to the Trust Fund. Why do I say this? I 
say this because according to the testimony of Vayda of Haskins 
& Sells, which testimony as to subsequent hypothecations and 
loans of customers' fully paid for securities in the Spring of 
1970 was received in evidence by the Court over strenuous 
defense objection, the subsequent hypothecations and loans of 
customers' fully paid for securities as of May 3, 1970 totalled 
$8,073,000 -- $6,532,000 hypothecated and $1,541,000 loaned 
(1351; Gov. Ex. 142), and, according to the U. S. Attorney's 
letter of June 5, 1975, the amount was $11,000,000 by July 1970. 

9. Thus, at the time when the Exchange knew that 
Orvis' ratio was 36197,, the amount of customers' fully paid for 
securities hypothecated and loaned was $2,500,000. This sub¬ 
sequently increased by May 3, 1970 to S8,073,000 -- an increase 
of $5,573,000. Since the loss to the Exchange which was 
occasioned solely by reason of the hypothecation and loan of 
customers' fully paid for securities amounted to 3 1/2 million 
dollars, clearly the Exchange's Special Trust Fund would have 
suffered no loss at all had it closed Orvis at a time in December 
1970 when the securities hypothecated and loaned amounted to 
2 1/2 million dollars. The reason is that, by the continued 
operation of Orvis, the additional loss occasioned by the hypothe 
cation and loan of customers' fully paid for securities amounted 
to $5,073,000 by May 3, 1970 ($8,073,000 less $2,500,000), and 
$8,500,000 by July 1970 ($11,000,000 less $2,500,000).* 


tion 


It is, of course, the defense's contention t v it the hypothecaj 
s were proper, because they did not exceed tne aggregate 
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10. Did the New York Stock exchange in December 1969 
notify the S.E.C. that Orvis* ratio was 36197.? If so, the 
S.E.C. permitted Orvis to continue its operations. If the 
Exchange did not notify the S.E.C., then the Exchange waived 
its Rule 325 and, in effect, became jointly responsible with 
Orvis for any loss. This is in fact the subject of currently 
pending civil litigation in this Court. In this connection 

it should also be borne in mind that in 1969 -- as opposed 
to the situation pertaining at the time of this trial -- it 
was the New York Stock Exchange and not the S.E.C. that bore 
the responsibility of supervising its member firms. Accordingly, 
the partners of New York Stock Exchange member firms looked rot 
to the S.E.C., but to the New York Stock Exchange for regulation. 
While it is different now, that was the atmosphere that prevailed 
at the time of the events here in issue. As far as partners 
of New York Stock Exchange member firms were concerned, the 
Exchange could then waive its rules or change then. Clearly 
the Exchange waived its Rule 325 and permitted Orvis to continue 
in business. 

11. The climate at the time of the events in 
issue are set forth in the remarks on March 8, 1971 of Senator 
Harrison A. Williams, Jr.^who presided over the investigation 
of the securities industry by a Senate Subcommittee. He said: 

"During the p?'t two years the concept 
of self-regulation has faced its sternest 
test. Neither the S.E.C. nor the industry 


indebtedness of all Orvis 1 customers, and the defense was barred 
from offering 'viJ.nce on this issue. 
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has covered itself with honors, particularly 
in the area of financial regulation. Sub¬ 
stantial problem areas have been discovered 
and whether the blame is with the self¬ 
regulators or the Commission is immaterial. 
There has, however, been a material reluctance 
by the Exchange to force firms to adhere to 
the law in the areas of net capital require- 
ments, un de rsegregat: Lon, and" back-of f fe e 
procedures . 1 CCH Fed. Sec. L. Rep. (1970-71 
Transier binder) <> 77,969, p. 80,150 (emphasis 
supplied). 


12.. As Senator Williams observed: 

"During 1969 and 1970 the securities 
industry faced its sternest test since the 
depression. The Dow-Jonos Averages dropped 
almost 200 points. At the same time Exchange 
volume decreased from 13.5 million shares 
daily to under 10 million shares. Approxi¬ 
mately 110 firms disappeared because of 
financial difficulties. '..01110 the majority 
of these firms were merged into other firms, 

12 major brokerage houses failed. Only large 
infusions of capital saved F. I. DuPont and 
Hayden-Stone from financial ruin. Goodbody 
tx Company our nation's fifth largest stock¬ 
broker was absorbed by Merrill Lynch con¬ 
tingent upon an indemnification of $30 million 
from New York Stock Exchange members." CCH 
Fed. Sec. L. Rep. (1970-71 Transfer Binder) 

\ 77,969, p. 80,148. 


13. As a result of these problems, the New York 
Stock Exchange Special Trust Fund expended $50 million and 
required further infusions of capital from the member firms 
of the New York Stock Exchange. Eventually, SIPC had to be 
created by the Government to continue this program. Orvis was 
not alone in requiring funds from the Exchange Special Trust 
Fund. Where Orvis does stand .lone, I believe, is in the 
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criminal prosecution of its partners as a result of what wa 5 an 
industry-wide problem. 

14. This must be borne in mind in assessing the 
comments of Mr. Ragusln, the Orvis liquidator; and it should 
also be borne in mind that Mr. Rngusin is now engaged in 
civil litigation with the defendants on this very issue, and, 
as such, he is harJly a disinterested party. The litigation 
has been pending in this Court since 1971 and has not yet 
been resolved, except for the fact that Haskins & Sells has 
settled the suit against it by the payment of $400,000. One 
of the major issues in this pending civil litigation involves 
the wilfull and persuasive waiver by the New York Stock Exchange 
of its Rule 325 -- the net capital rule -- in its effort to 
cave itself and the entire securities industry from collapse. 

The violation of Exchange Rule 325 permeated the entire securi¬ 
ties industry. Had the Exchange not as a matter of policy waived 
that Rule, and had the Exchange enforced that Rule against its 
member firms, the Exchange itself might have collapsed, leading 
to a national economic disaster. The failure of the Government 
to institute this prosecution in 1971 -- when it had all the 
facts, as is more fully set forth in my affidavit of June 9, 

1975 -- and in the appropriate context of the events in issue, 
must not only be taken into account in sentencing Mr. Anderson, 
but must also be taken into account in determining whether he 
was deprived of his Fifth Amendment right to due process by 


1 * n 

V , 




213a 

Supplemental Affidavit of Jerome J. Londin 
in Support of Sentencing Motion 

the lengthy pro-indictment, delay which prevented the jury from 
seeing this case in its proper context. 


15. The issue presented to the jury at this trial 
dealt with r.n alleged conspiracy to fool the S.t.C. However, 
what may probably be an issue in 1975 would not have been an 
issue in 1969, because the S.E.C. did not have the right to 
enforce the New York Stock Exchange Rules against its members. 
As the S.E.C.'s then chairman, William J. Casey, observed in 
his letter of December 28, 1971 to the President of the Senate 
and the Speaker of the House of Representatives in connection 
with the investigation conducted by Senator Williams' Sub¬ 
committee : 

"The Commission's present authority over 
the rulemaking of the self-regulatory bodies 
is an illogical patchwork of provisions which 
falls short of giving the Commission authority 
to act promptly and effectively where a rule, 
or a proposed rule, is or might be injurious 
to the public interest. Specifically, the 
Commission has no power to prevent the adoption 
of a particular rule by an exchange, nor to 
abrogate it once it has been adopted." 

★ * * 

"A limitation of the Commission's oversight 
power over the self-regulatory hodies is that 
it c~nnot directly enforce their rules against 
their members . . . . This was recognized by the 
Commission as far hack as 1941, when it re¬ 
commended that it be given specific enforce¬ 
ment authority as an effective remedy against 
'dilatory and lax enforcement' by self-regulatory 
bodies of their own rules." CCH Fed s Sec. L. 

Rep. (Special Studies Transfer Binder) \ 74,801, 
p. 65,509 (emphasis supplied). 
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16. The authority the Commission sought was not giver: 
it until 971 -- long after the events which are the subject 
of this case. Thus, even if the Exchange had notified the 
S.E.C., or even if the Haskins 6c Sells 1969 report to the S.E.C. 
had contained the proper information, all that the S.E.C. could 
have done was to refer the matter hack to the New York Stock 
Exchange for disciplinary proceedings. Had that been done, 

the Exchange would have done nothing, as is obvious from the 
fact that in December 1969, it in fact did nothing although it 
was aware of the pervasive hypothecation of customers' fully 
paid for securities at Orvis and of the fact that Orvis' 
capital ratio was 3619%. 

17. Another point must be considered with respect to 
the fact that the hypothecations and loans of customers' fully 
paid for securities increased from $2,500,000 in January 1970 

to $8,073,000 as testified by Vayda, or in excess of $10,000,000 
as testified to by Nctelkos, or $11,000,000 as claimed in the 
U.S. Attorney's letter dated June 5, 1975. The matter to be 
considered is the vitally important one that this occurred 
when Netelkos was in full control of Orvis — the same Netelkos 
who is currently under a federal indictment for the illegal 
hypothecation of customers' securities at a different brokerage 
house shortly before his arrival at Orvis. As pointed out in 
my affidavit of June 9, 19/5, it was prejudicial error to permit 


Mr. Anderson's conviction on such evidence. The error would be 
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compounded by taking it into account in imposing sentence upon 
him, 

18, Two final points require repeating on the issue 
of hypothecation, not only with respect to the sentence to be 
imposed, but also with respect to the pending motion under 
Rules 29(c) and 33. First, the Court should recall the defense's 
contention that under Rule 8c-l(a)(3) no violation was established, 
because the value of the securities hypothecated did not exceed 
the aggregate indebtedness of all customers. Second, if at this 
late date the Government concedes "there is a serious question 

as to whether Sloan or Anderson were ever made aware of the 
extent of Rucker's hypothecation", how can Anderson's convic¬ 
tion be permitted to stand? The jury was permitted to convict 
Anderson for conspiring to fool the S.E.C. by means of 
Form X-17A-5, filed with the S.E.C. on October 16, 1969,in 
that the form falsely stated that the hypothecated securities 
had been "since corrected." If there is "a serious question" 
as to Anderson's knowledge of the extent of the hypothecation, 
how can his conviction be permitted to stand? 

19. The next matter to be considered is the loss 
suffered by the general and limited partners and subordinated 
lenders of Orvis and by its employees and creditors. Everything 
said before dealing with the losses flowing from the hypotheca¬ 
tion and loan of customers' securities is applicable to this 
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subject. Lincc the continued operation of Orvis resulted iv 
an additional loss to Orvis of $5,573,000 because of the in¬ 
creased hypothecations and loans of customers' securities at a 
time when Anderson had no influence whatsoever at Orvis (supra), 
had the Exchange closed Orvis when it admittedly became aware 
of the hypothecation and capital ratio problems in December of 

1969, the creditors would not have lost the estimated $400,000 
referred to in the U.S. Attorney's letter dated June 5, 1975, 
nor would the employees have lost $50,000 of severance pay 
referred to therein. 

20. Moreover, the U.S. Attorney's letter of June 5, 
1975 states that the improper hypothecation approximated 
$11,000,000 by July 1970. This was 8 1/2 million dollars more 
than the $2,500,000 amount testified to by Lanz as of January 

1970. Since this required the New York Stock Exchange Special 
Trust Fund to disburse $3,500,000 in order to pay off the balance 
not covered by Orvis' assets, the Exchange's Special Trust 

Fund needed only $1,000,000 more than the amount testified to 
by Lanz. Because the additional loss owing to the hypothecations 
and loans of customers' fully paid for securities between 
January 1970 and July 1970 amounted to $8,500,000, had the New 
York Stock Exchange timely closed the doors of Orvis, no loss 
at all would have been suffered by the Exchange's Special Trust 
Fund or by the general and lr.ited partners and subordinated 
lenders of Orvis who, in December 1969 were aware of Orvis 
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condition. Moreover, the U.S. Attorney's letter of June 5, 

1975 does not hold Anderson responsible for any partners' losses 
following April 1969, saying that "if the firm had been liquidate 
in the spring of 1969 it is highly likely that the partners would 
still have been wiped out." 

21. What then of the limited partners? As a result 
of the continued operation of Orvis, not only did Mr. Anderson 
lose his entire investment, but his wife (a subordinated lender) 
and aunt (a limited partner) also did. It should be borne in 
mind that Mr. Anderson could have obtained the withdrawal of 
his wife's capital and his aunt's capital, but did not do so. 

They too were wiped out. Had the firm terminated its affairs at 
an earlier date, the capital of Mr. Anderson's wife and aunt 
would have been preserved. What flows from this is the clear 
indication that: (1) Mr. Anderson was not aware of Orvis' 
impending demise; and (2) he was not made aware by other co¬ 
conspirators of Orvis' perilous condition. Had they done so, 

Mr. Anderson would not have permitted the reinvestment in Orvis 
by his wife and by his aunt. 

22. The U.S. Attorney's letter of June 5, 1975 directs 
the Court's attention to the testimony of various witnesses at 
trial that partners were invited to invest capital in Orvis. 

The letter refers to Tournet and Mezzetta. I recall that others 
were also mentioned -- Haggerty, Vrattos, Kostos and Arpante. 

What the U.S. Attorney's letter does not point out, and what 







218a 

Supplemental Affidavit of Jerome J. Londin 
in Support of Sentencing Motion 

the Court will certainly recall from the testimony and 
exhibits at trial, is that these partners (except for Mezzctta) 
were invited into the firm only during Mr. Anderson's absence. 
Indeed, as to Mr. Toumet it was Zalduondo who nade the special 
plea to Toumet and offered him the 1/27. interest, which did 
not previously exist at Orvis. 


23. In evaluating the relative guilt of the named 
defendants, the U.S. Attorney's letter of June 5, 1975 should 
not be permitted to replace the evidence in this case. After 
listening to the overwhelming proof at trial, the prosecutor 
himself said that Kilduff, Eucker and Sloan had devised the 7- 
way scheme (2958-9), but that Anderson and Villani must have 
known (2946-8) and "promoted" the conspiracy (2949, 2959-60) 
by not "blowing the whistle" (2970, 3002). The proof at trial 
did not show that Anderson ran the firm. It showed that by 
the Spring of 1969 he had been stripped of his principal 
function. While he and his family remained substantial in¬ 
vestors in the firm, he did not run Orvis. Indeed, in. his 
grand jury testimony cf July 17, 1974 (Gov. Ex. 3501 id.) 
Kilduff testified as follows: 

"Q. In January of 1969, approximately, 
there was a change in the structure of control 
of the firm, namely, Ferg Sloan obtained the 
approval of the general partnership that he 
would be the managing partner of Orvis Brothers 
and Tony Zalduondo was made the senior partner 
of the firm, is that right? 

"A. That is correct. 

"Q. Would it be fair to say that in substance 
or effect Ferg Sloan thereafter had complete con¬ 
trol over the day-to-day operations of the firm? 

"A. Yes. That's a fair statement. 


i 
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"Q. He was the boss? 

"A. He was the boss, exactly." 

24. It is for this reason that the prosecutor's 
summation repeatedly sought to implicate Mr. Anderson by h?.s 
silence, claiming that Mr. Anderson had to know what was 
going on because he was "the lord high overseer" and "the honcho . 
Contrary to the U.S. Attorney's letter of June 5, 1975, there 
was no testimony that Anderson told Kilduff to falsify and 
cover up the condition of Orvis from the Exchange and the S.E.C. 
There was no testimony that he told Kilduff to falsify or to 
cover up anything; there was no testimony that he told Kilduff 
to say or conceal anything from the Exchange; and there was 
not a shred of evidence in the record that Anderson said or 
did one thing with respect to the S.E.C. 

25. When the jury returned its verdict of guilty 
as to Mr. Anderson on the conspiracy count and acquitted him 
on the substantive count, although under the Court's Plnkei ^- o n 
charge it could have convicted Mr. Anderson had it accepted 
the prosecutor's contentions, the jury asked whether the Court 
wanted "any recommendation as to degree of guilty (3102). 

The Court did not want it. 

26. Based upon the jury's difficulty with the case 

» 

and its numerous questions as to guilt by wilfull silence, it 
is my opinion that, had the jury been permitted to answer, it 
would have articulated its belief in Mr. Anderson’s minimal 


par tic illation. 
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27. The U.S. Attorney's letter of June 5, 1975 rext 

It contends 

deals with the question of alleged perjury./that Anderson lied 
before the S.E.C. in 1971 and at the present trial. To 
support this contention, the Government points only to a few 
small areas from his lengthy testimony before the S.E.C. on 
September 22, 1971 and October 1, 1971 which totalled 171 pages, 
and as to which he was in no way impeached by cross-examination 
at the trial, and a few small areas from his testimony at the 
trial. 

28. Before the S.E.C. Anderson testified that he had 
been eased out of power and had no control over Orvis' policy. 
The U.S. Attorney claims that this testimony was false. On the 
contrary, the overwhelming proof at trial showed this testimony 
to be true. The evidence showed that Anderson was stripped of 
his power to bring new underwritings to Orvis by the Spring 

of 1969. In Mr. Anderson's absence the Executive Committee 
gave three other partners a veto power over his decisions; 
whereas, on the contrary, the evidence showed that numerous 
underwritings occurred without his consent and, indeed, were 
committed without even his knowledge. Furthermore, the record 
showed that through the efforts of Zalduondo Mr. Anderson's 
position as Chairman of the Executive Committee was downgraded 
in the Spring of 1969 from one in which he was chief policy 
officer of the firm to one which made him responsible for 
solely implementing the policies designated by the Executive 
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Commit too., of which he turned out t o he a minority member. 

29. The U.S. Attorney's letter argues that Mr. 
Anderson lied when he told the S.E.C. he was unaware of 
improper transactions having been placed on Orvir.' books in 
order to improve the firm's capital position, and with denying 
at the trial that Kilduff had told him the firm's capital 
position violated Exchange and S.E.C. requirements. First of 
all, I have no recollection that Kilduff claimed to have dis¬ 
cussed any S.E.C. requirement with Anderson at any time. In 
the second place, with respect to the alleged April 1969 
incident to which Kilduff testified. Gov. Ex. 26 did not 
purport to be an accurate computation of the firm's net 
capital. On the contrary, it was a rough estimate based upon 
the estimates of others who were shov.n through the trial 
testimony to have made at least two errors of 1/2 million 
dollars each. 

30. Indeed, even the occurrence of this meeting 
has been called in question because Gov. Ex. 26 noted a price 
of Clinton Oil stock as $24 a share, which of necessity, 
pursuant to a document prepared by the Government (Def. Ex. K) , 
did not happen until April 23rd or April 24th -- when Eucker, 
an alleged participant in the meeting, was in India. Eucker 
did not return until early May, by which time Mr. Anderson was 
no longer in the country. 


\ 
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31. Because the Government relies expressly on 
Kilduff to support these allegations against Mr. Anderson, the 
jury's acquittal of Mr. Villani is particularly significant. 
Kilduff placed Villani at just about every meeting at which 
he placed Anderson. The jury's acquittal of Villani demonstrates 
its disbelief of Kilduff on all of the issues raised in the U. 

S. Attorney's letter of June 5, 1975. It was not only Mr. 
Anderson whose testimony differed from Kilduff's on these 
questions. Villani's testimony was to like effect as was the 
testimony of Musil, who attended every one of the meetings and 
who had no recollection 'whatsoever of the comments which Kilduff 
claimed to have made at these times. Indeed, there were offered 
in evidence all rhe records of the meetings in question, the 
dates of which showed the regularity and continuity of these 
meetings. Schmidt also contradicted the testimony of Kilduff. 

32. Mr. Anderson's testimony before the S.E.C. in 
1971 occurred 3 1/2 years before the trial, long before he 
was faced with a criminal prosecution and had a motive to lie. 
His testimony at trial did not vary from his testimony before 
the S.E.C. 


33. The prosecution's final comment in its June 5, 
1975 letter under the heading of perjury says: "Anderson 
stated that he never helped arrange a fictitious 80,000 share 
trade." On the contrary, in all material respects Anderson's 
testimony was the same as that of Clinton. Clinton testified 
that: "There was mostly a one-way conversation. Mr. Sloan 
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was talking to me" (2189-90). After Clinton testified that he 
was asked by Sloan to purchase 80,000 shares, the following 
testimony was given by Clinton: 

"Q. What else was said? Let me ask you 
this, if I may: I understand your testimony, 
sir, that Mr. Sloan did the talking, is that 
right? 

"A. Absolutely. 

"Q. Did Mr. Anderson say anything at 
any point? 

"A. Well, my general impression is that 
in all of my dealings when Mr. Sloan and Mr. 
Anderson were together, Mr. Sloan for all 
practical purposes did all the talking. 

"Q. Do you recall, sir, at this 
meeting if Mr. Anderson said anything? 

"A. If he did, it didn't impress 
me." (2192-3) 


34. There was one area’, immaterial on the question 
of perjury, which has now become significant in determining 
whether Anderson in fact heard all that was being discussed 
betv.’een Clinton and Sloan. The Court will recall that the 
meeting occurred in Clinton's bedroom at the Howard Johnson 
Motel in Memphis. His testimony in this regard was consistent 
with his testimony before the S.E.C. in the late Summer of 1971, 
three years before the case was presented to a grand jury, v;hen 
recollections were still fresh and before he had any conceivable 
motive to lie about so trivial a matter. It was Clinton's 
trial testimony that the meeting occurred at the Memphis Country 
Club. However, in answer to the prosecutor's seemingly in¬ 
significant question, obviously anticipating cross-examination 
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on this i;sue, Clinton testified that he stayed overnight ft 
the Howard Johnson in Memphis (2153). The significance of this 
is that Anderson was not seated around a table with Clinton, 
Sloan and Doggrcll throughout the meeting listening to every¬ 
thing that was said by Sloan to Clinton; but, on the contrary, 
as i e testified, there vjere times when he and Doggrell con¬ 
versed apart from Sloan and Clinton. 


35. Even according to Clinton, as he and Sloan 
parted, the lawyers were to work out the 80,000 share traae 
in order to determine which entity would in fact make the 
purchase. As cross-examination Disclosed, Clinton had ample 
motive to effect the trade. Orvis controlled hundreds of 
thousands of shares of Clinton Oil stock, a volatile over-the- 
counter security, which Clinton and Gamelson feared Orvis 
would dump on the open market, thus sharply depressing the 
price of Clinton Oil stock to the detriment of Clinton Oil 
shareholders. Messrs. Clinton and Gamelson and their wives 
vjere major shareholders, holding more than $10,000,000 worth 
of the stock. The Court will also recall the first telegram 
which stated: "In my opinion", there was no trade; and the 
Court further will recall Clinton's professed disclaimer of 
the trade by letter to h skins & Sells, purporting to quote 
the telegram, which never in fact arrived at Haskins & Sells. 
Clinton's explanation at the trial was that because of certain 
family problems at the time, he could not in fact be sure that 
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the letter went out. Moreover, there was not a shred of 
evidence that Mr. Anderson saw the telegram. Indeed, in the 
civil litigation instituted in this Court by the New York 
Stock Exchange in 1971, unresolved to this day, the New York 
Stock Exchange charged that Mr. Clinton and Clinton Oil in 
fact made that trade and effected all of the other Clinton Oil 
transactions in issue during this criminal trial. 

36. Anderson's honest belief in the validity of 
the trade was shared by Kilduff, who testified he thought the 
trade was valid until the time of the liquidation in the 
Summer of 1970. Villani too thought it was a valid trade. 

37. The U.S. Attorney’s letter of .Time 5, 1975 
claims that the only reason Anderson, among all the defendants, 
was not the subject of a disciplinary proceeding by the New 
York Stock Exchange was because of "a procedural foul-up." 

The source of the prosecutor's information is the liquidator, 
who is now actively engaged in civil litigation against 
Anderson, and, i nter alia , against all the other partners of 
Orvis and Mr. Clinton and Clinton Oil. This litigation has 
been pending for many years. The litigation seeks to hold 
Anderson and all the others responsible for wh*t transpired. 

38. The Exchange's belated attempt to hold Mr. 
Anderson responsible is belied ly its discussion with Peter 
Schmidt, who on August 12, 1970 reported to the Liquidating 
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Committee his conversation of August 12, 1970 with two officials 

of the Exchange and its senior counsel. In that memorandum, 

a copy of which is attached as Exhibit C, the officials of 

the New York Stock Exchange said that: 

"... the on 1 */ partners who would be 
considered in this category [all major 
partners of Orvis] would be Mr. Sloan, 
the managing partner, Mr. Eucker, the 
oartner in charge of operations and Mr. 

Kilduff, the partner in charge of the 
financial affairs of Orvis Bros. He in¬ 
dicated that the list of 'major' partners 
night be expanded, but it was unlikely this 
would be done." 


39. The memorandum makes reference to Sloan's new 
position with the large brokerage house of Halle & Stieglitz, 
a member of the New York Stock Exchange. I have been informed 
that Sloan, because of his controlling position at Orvis, was 
able to turn over to Halle & Stieglitz the cream of Orvis' 
business which brought him a senior vice-presidency at Halle 6. 
Stieglitz with a very high salary. I have been told that Sloan 
became one of the top men in Halle & Stieglitz. Sloan, because 
of his close association with Kamensky who, as the trial showed, 
supervised the Kane trading account, obtained for Kamensky a 
position at Halle 6, Stieglitz. When Halle h Stieglitz took 
over Orvis, Anderson was offered no position at all. 


AO. Exhibit C is also significant with respect to 
another major Issue raised by the Court's letter of May 7, 
1975 (Exhibit A), in showing the fear of the New York Stock 
Exchange: 
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. . that a possible charge of operating 
while in capital violation night come from 
the 5F.C an! if this were clone, the charge 
might be brought jointly against Orvis Bros, 
and the KYS2 for permitting the firm to 
continue operating after the Exchange had 
been advised that a capi ta 1 violation might 
exist." 

• 

41. This establishes Hr. Anderson's contention that 
the Exchange knew since December 1969 of Orvis' capital viola¬ 
tion and nevertheless permitted Orvis to continue its operations, 
thus waiving its Rule 325 -- the net capital rule. 

42. The final matter raised in the U.S. Attorney's 
letter of June 5, 1975 deals with Myron Levine, a matter not 
referred to in the Court's letter of May 7, 1975 (Exhibit A). 
According to the June 5, 1975 letter (Exhibit B), the Court has 
requested from Mr. Levine "a letter with his explanation as 

to what transpired at the Exchange hearings which Kilduff and 
Peter Schmidt, Esq. attended." The U. S. Attorney's letter 
states that he has delivered to Mr. Levine "a copy of the 
transcript of Kilduff's and Schmidt's testimony at this trial." 
The U.S. Attorney's letter does not indicate whether the Court 
wished Mr. Levine to have these transcripts. 

43. Mr. Schmidt testified on April 24, 1975. The 
substance of his testimony was that Kilduff falsely implicated 
others (I am concerned only with Mr. Anderson) .after Mr. Levine 

«j|f 

had threatened Kilduff with prosecution. 

. . he lLevine] was sure that others had participated 
in this wrongdoing, and that they would go easy on 
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Mr. Kilduff if he would tell what the others had done, 
otherwise, it would be very difficult for Mr. Kilduff' 
(2456). 

* * * 

"Two days later on March 18, at the close of a rather 
abbreviated session, again Mr. Levine spoke to nc and 
Mr. Kilduff and in Mr. Kilduff's presence and indicated 
that he had very serious questions about Mr. Kilduff's 
credibility. He said that it was not possible that Mr. 
Kilduff had committed these acts by himself, he warned 
us that the investigation was quite serious and that in 
addition to the Stock Exchange investigation, the U. 

S. Attorney and the District Attorney might bet in- 
volved, that unless Mr. Kilduff was willing to indicate 
the extent to which the other people had been involved, 
it would be very difficult for him and that he, Levine, 
just did not believe, it was just not possible that 
Kilduff had committed these acts by himself. 

"Q. Did he say anything about what would happen 
to Mr. Kilduff if he did or did not do certain things? 

"A. Tc the best cf tny recollection, sii. , life just 
basically said that things would be a lot easier for 
Mr. Kilduff if he involved the others and it would be 
very difficult for Mr. Kilduff if he did not." (2457) 

* * * 

"He [Kilduff] said well, I will tell the truth but 
they wont' believe me. He said, you heard what that 
guy said. They won't believe me if I tell the truth 
because I did it and I did it alone and he said, I 
want you to tell them that, I want you to tell Fergus 
and Bill that I did it, 1 did it because I tried to 
save the firm, I was sure that if we had some more 
time our net capital problems would have been solved, 
he said -- he said they were too dumb to understand 
the net capital rules, that only he understood what they 
meant and how they worked, and that he had tried to phony 
up the records that were supplied to the Stock Exchange 
in order to save this firm and save his job, and that 
they didn't know about this and they didn't participate 
in it. 

"That is the substance of what he said." (2460-1) 
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44. Mr. Schmidt's cross-examination by the prosecutor 
consisted of the following, which cross-examination is quoted 

in full: 

"CROSS EXAMINATION 
"LY MR. FEINBERG: 

"Q. Mr. Schmidt, I take it during this 
entire conversation with Mr. Kilduff on this 
last day, the lunch end during this entire 
period that Mr. Kilduff was very upset and 
very emotional, is that a fair characterization? 

"A. He was upset, embarrassed and 
emotional, I would say, yes. 

"MR. FEINBERG: No further questions. 

"THE COURT: Thank you." (2464) 

45. The following day, April 25, 1975, without the 
knowledge of the defense, the Court recalled Mr. Schmidt in 
the absence of the jury. After the Court stated that it had 
"asked Mr. Schmidt to come back for a few questions in the 
absence of the jury", the Court informed Mr. Schmidt that it 
was recalling him because it had a problem on a very crucial 
issue, whether Kilduff had made false statements against the 
defendants at the New York Stock Exchange to save his own 

neck and was thereafter stuck with the story when he was called 
by the U.S. Attorney's office (2604-5).* 

*"BY THE COURT: 

"Q. Mr. Schmidt, thank you for coming back. I 
will tell you what my problem is. You see, whatever the outcome 
of this trial is, I have a problem of sentencing Mr. Kilduff. 

As counsel here may have heard me in discussing pleas with 
other defendants who may have been taken in the presence of 





\ 
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46. Mr. Schmidt.again testified that Mr. Levine, 
the attorrey for the New York Stock Exchange, who took the 

'ft 

deposition of Kilduff, had threatened Kilduff in his presence. 

47. The prosecutor then asked t:o have Levine called 
as a witness, and the Court said: "You can subpoena anybody 
you want." When the prosecutor again said: "But I think that 
Mr. Levine should be brought in and questions[ed]", the Court 
again responded: "You can subpoena anybody you want" (2615). 

48. Even though the prosecution knew that Mr. Levine 
was still employed by the New York Stock Exchange, a few blocks 
from the courthouse, it did not call Mr. Levine for his testimony 


counsel here, I don't care whether Mr. Kilduff's testimony 
results in a conviction or an acquittal. That is wholly no 
concern of mine. 

"I only care whether he tells the truth. I have 
that problem when I sentence him. 

"Your testimony and his are diametrically 
opposed on a very crucial issue, namely, whether any representa¬ 
tive of the Stock Exchange told him to testify against other 
people in order co save his own neck generally. 

"The reason that is crucial is that his first 
statements to the prosecution would appear to have been made 
immediately after these alleged conversations. Therefore, in 
fact, they took place, he might very well have made false state¬ 
ments against these people on the assumption the Stock Exchange 
could do something for him and felt stuck with that story, 
despite Mr. Feinberg's assurance that all he wanted was the 
truth." 


"At the conclusion of the third day's testimony when 
that document was presented and I requested the adjournment 
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and I first talked to Mr. Kilduff and 1 told him that we could 
not represent him, I felt we should go back and talk to my 
partner, it is at that point that Levine, the Stock Exchange r.v n, 
came back in the room and said that he had very serious questions 
about Kilduffs credibility, that, in effect, he did not believe 
that Kilduff did this alone and that he was making it more 
difficult on himself because there were other people involved 
(2607). 

* * * 

"A. All right. That is when he said we know Mr. 

Kilduff is lying. We have very damaging evidence on Mr. 

Kilduff. Ue know he participated with others and we are going 
to prove it and you better advise your client that he is hurting 
himself. That was off the record, but 1 believe it was at the 
start of the second day's testimony. 

"Q. Was that in Mr. Kilduff's presence? 

"A. Yes, sir." (2608) 

* * * 

"A. There is a very big difference, your Honor. At the 
beginning of the second day's testimony it is my recollection the 
what they said to him in effect was 'We know you are lying, we 
have very damaging evidence on you, and we know ycu participated 
with others. ' 

"On the third day, after they presented this document, 
which was in his handwriting, because they kept asking him 'Did 
you ever prepare a document in your own writing that showed a 
net capital ratio of greater than 20:1,' he kept saying no, no, 
no, throughout three days of testimony. When they finally 
presented one that was in his handwriting, and I recognizee: it 
as his handwriting, I knew that he had been lying, and I asked 
for the adjournment, I talked with Tom privately. 

"Then Levine came back in, and that is when he said 
in effect that they wouldn't believe him if he said he did it 
alone, that there were others involved, and, in addition, that 
there was going to be investigations by the SEC and the U.S. 
Attorney, and there is no question, your Honor, at that time 
and in his presence they specifically indicated that if he said 
he did it alone that they wouldn't believe it." (2612) 

* * * 

"A. Oh, what they did say, they said, 'We don't believe 
you did it alone, and if you persist in that you are only going 
to make it more difficult for yourself, and if you do involve 
the others, you will make it easier on yourself,' and that is 
as close as 1 can remember the actual words that were used. 
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When the Tourt in chambers asked t ae prosecutor vhy he had not 
called Levine, he answered that hr could not locate him. Where 
was Mr. Levine from April 24th to April 28th? Did the Court 
know his office was a few blocks sway? There was ample time 
for the prosecution to call Levine as a rebuttal witness, even 
if a brief continuance was necessary. It chose not to do so. 
Clearly, the time and place to inquire as to Kilduff's veracity 
was at the trial, where Levine's comments could be tested in 
the crucible of cross-examination. 


"Q. The proper interpretation of that is you don't pet 
indicted for perjury if you tell the truth? 

"A. Your Honor, believe me, I am not trying to given an 
implication to what was said. That is for the jury to decide. 

I don't know. I took it, if you would like to know my opinion, 

I fully took it as a threat to Kilduff that, if -- 

"Q. If he lied he would get indicted for perjury. 

"A. Maybe that is the proper interpretation, your Honor. 

I didn't fake it as such at that time. Inis certainly wasn't 
my understanding. In fact, it wasn't Kilduffs because one of 
the things he said to me back in my office was clearly, he said 
-- when I said go home and talk to your wife and tell her the 
truth, he says, but nobody will believe the truth. You heard 
what they. said. He knew; the same interpretation that 1 had 
taken from it. VJhether that was a correct interpretation, I am 
not a trial lawyer, your Honor, and I was doing a favor for a 
friend. I don't know whether Levine was talking about perjury 
or the other thing. I clearly assumed that he was implying that 
in effect a deal type thing, 'if you involve the others, we will 
go easy on you.' 

"I don't think he was talking about perjury. 

"MR. LOUDIK: Your Honor, may I tall the Court that 
that was the Stock Exchange hearing, it was not under oath, 
those proceedings. I don't think perjury enters into it at ell" 
(2513-14). 


J 
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49. No letter from Levine, prepared days or weeks 
after reading the testimony of Messrs. Schmidt and Kilduff, 
will satisfy the demands of Due Process. In the expectation 
that Levine would be called as a rebuttal witness, the defense 
had witnesses and documents prepared for surrebuttal in order 
to establish Mr. Levine's threats to other partners of Orvis. 
Reference has already been made in my affidavit of June 9, 1975 
to Mr. Levine's threat "to nail Sloan" and to the dispute 
between Mr. Levine and Sloan's attorney (Mr. Tolan of Olwine, 
Connelly, Chase, O'Donnell & Wehyer) as to Mr. Levine's veracity. 
The defense had other witnesses and other documents to prove 
that Levine had mode threats to refer the Orvis Matter to the 
S.E.C. ar.d the U.S. Attorney's office, similar to his threat 
to turn Kilduff's matter over to the S.E.C. and to the U.S. 
Attorney's office. This evidence will be available should a 
hearing be required. The threat was not what the New York 
Stock Exchange could do, but rather what the S.E.C. and the 
U.S. Attorney could do. I have been told that Mr. Levine in 
fact carried out just such a threat and called the Orvis 
matter to the attention of the S.E.C. 

50. In sum, the testimony of Mr. Schmidt as to 
threats made by Levine to Kilduff stands unrebutted. Just as 
Mr. Higgins (who belatedly presented the case to the grand 


s 
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jury) fail'd to call Mr. Schmidt*, so the prosecution at this 
trial failed to call Mr, Levine. 


See my affidavit of June 9, 1975, pai'agraphs 74-77. See 
also Mr. Schmidt's testimony before the Court on April 25, 1975, 
when he was recalled by the Court: 

"EXAMINATION BY 
"MR. L01IDIN: 

"Q. Did you have some discussion about this 
conversation back around the time of the indictment 
with Hr,, Higgins, at the time Mr. Higgins was -- 


happened? 


"A. Oh, yes. 

"Q. Would you tell the Court about what 


"THE COURT: VTho is Mr. Higgins? 


"MR. LORDIN: He was the Assistant 
United States Attorney who presented the case to the 
grand jury. 

"A. Mr. Higgins called me up and said, 'I 
understand you had a conversation with Kilduff a long 
time ago, 1 and I said, 'Yes. 1 

"He said, 'Would you tell me about it?' 

"I said, 'No.' 

"He said, 'Why not?' 

"I said, 'Because of this privilege thing.' 

"He said, 'I will get kilduff's attorney 
to write you a letter confirming that Kilduff has waived 
the privilege as to that conversation.' 

"I then got a letter from Butovsky which 
was very vague. It said something like, 'I understand 
that Mr. Kilduff has testified about certain conversa¬ 
tions with you and to me extent that is true the 
privilege is waived, 1 

"So Higgins called me back and said, 'Will 
you testify no T >’?' 
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51. Should Mr. Anderson's motion pursuant to Rules 
29(c) and 33 be denied, it is respectfully submitted that no 
jail sentence should, or indeed could, be imposed by virtue of 
Section 32(a) of the Securities Exchange Act of/1934 (Title 15, 
U.S. Code, §78ff(a)). This Section is the penal provision of 
that Act, which makes unlawful a violation of an S.E.C. rule 
and prescribes the punishment for such violation. 


52. It is the violation of this Section, charged in 
the indictment, that was the object of the conspiracy presented 
to the jury. The conspiracy section, Title 18, U.S. Code, §371, 
provides in pertinent part: 

"If, however, the offense, the commission 
of which is the object of the conspiracy, is a 
misdemeanor only, the punishment for such con¬ 
spiracy shall not exceed the maximum punishment 
provided for such misdemeanor." 


"I said, 'No, I don't feel this lever [lette ] 
is adequate and I will not testify,' but I said, 'If you call 
me down, I will ask the judge to rule on it.' 

"He said he would get back to me, and 
I don't believe -- I may have talked to him one more 
time after that briefly, but he never got back to me 
after that. 


"Q. He never got back to you or sought a 
ruling on the question of privilege, is that correct? 


"A. That is correct." (2624-5) 
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53. It is, therefore, necessary to determine whether 
"the offer.se, the commission of which is the object of the 
conspiracy, is a misdemeanor only". For that purpose we trust 
look to Title 18, U.S. Code, §1 which provides: 

"Notwithstanding any Act of Congress 
to the contrary: 

"(1) Any offense punishable by death 
or imprisonment for a term exceeding one 
year is e felcny. 

"(2) Any ocher offense is a misdemeanor. 

"(3) Any misdemeanor, the penalty for 
which does not exceed imprisonment for a 
period of six months or a fine of not more 
than $500, or both, is a petty offense." 


54. Because Mr. Anderson had no knowledge of Rules 

17a-3, 17a-4 and 17a-5 (see his annexed affidavit dated June 

12, 1975), the rules he was convicted of conspiring to violate, 

under the provisions of Section 32(a) of the Securities Exchange 

Act of 1934 (Title 15, U.S. Code, §17ff(a)), he may not be 

imprisoned, but may only be fined an amount not to exceed $10,000 

Section 32(a) provides in pertinent part that: 

"shall upon conviction be fined not more than 
$10,000, or imprisoned not more than two years, 
or both, except that v’hen such person is an 
exchange, a fine not exceeding $500,000 may be 
imposed; but no person shall be subject to 
imprisonment under this section for the viola¬ 
tion of any rule or regulation if he proves 
that he had no knowledge of such rule or 
regulation." 
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1 here fore, in view _>f the sentencing provisions 
of Section 32(a) of the Exchange A:t (Title 15, U.S. Code, 

§ 78ff(a)), the substantive violation is a misdemeanor as defined 
in Title 18, U.S. Code, §1, and, under Title 18, U.S. Code, 

§371 "the punishment for such conspiracy shall not exceed the 
maximum punishment provided for such misdemeanor" --a fine 
of $10,000. 

CONCLUSION 

56. It is respectfully submitted that Mr. Anderson's 
motion under Section 29(c) should be granted, and that a verdict 
of acquittal should be entered. Alternatively, if such relief 
granted, a new trial should be ordered in the interests 
of justice. Finally, if such relief be denied, it is respect¬ 
fully submitted that a sentence of imprisonment should not be 
imposed. 


Sworn to before me, this 
12th day of June, 1975 

■ J/ 


MARIANNE HENCV 
Notary P.iM.c Sta.e ot -.- Yoctr 

QuaH. <'■ «• -s C.-u «y 

C»rt ' - .it tka '■* < *'- •»' 
rnmt:. >»'on £«,..«* March 30. 
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United ETATrrj nisTurrr court 

* CHAMI.Ettfl or 

WHITMAN KNAPI 
UNITI O GTAH.'j L'l .TI'ICT IllPtlt 

onii i'i> 01 /.its cut.'HTM yet 

Nl.W YORK. N. Y. 1OU07 


liny 7, 1075 


Paul . 

Unite 
Cne y 


. ..'ran 

' ’• % ’■ n, 5 :; [• <!• JJ;-P q y 

. v rcw's 

Vo::!: 10007 


i: j.rmnuti 7oxn.oorg 

-i t tr. r>. ' 


.can. v 


Re: IT. 3. V. Sloan, ot -11-74 Cr. 859 


V ^ • -« • » 

.. c. * • « 


t ro 


. J ^ i. . 


:c.';cr u::r 


T rcrthat til? Government rake recommend a- 
intone? with r err. net to the do fend ante Sloan, 
Tinder son. 


hv.ono other thin'.::, I should like er limhtonrr.: 
cn tr.e roilo.’inq r.neoticnn: 


(a) Is the Ccv-t’-'/ nt in a no.? it ion to 
estii.!? to the of financial losa 

occasioned by defendants' illocal activities, 
i.e., ho-.’ much, :i C any, cash would hava been 
saved had defendants nrcrnptly and accurately 
reported the riru'a tc.^iorru.tiny financial 
....x-n co v.i? c ,.u ane. the 

(bl • t indivi Is or vnnti tutions were 
roc;uir.j;i to foot the bill? 

(c) Is the Government in a position on the 
basis of evidence before it to sty .-fleet a 
relative evaluation of cuilt as between tho 
tl: rc.-c- ; love- r>. nr.: a a d s f an G. a. v> f s ? 
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_ _ 


(d) To v' ; rt extent, if any, did any dofrndan 
ccvinit corjury in an eliort to avoid diacovoi: 

(e) Any other coneic'erations the Governnvnt 
r.;ny door.i pertinent. 

I plan to a: journ all rentcnco.3 (including 
that of defom'.-nt Mildaif) to Juno 15th at 2:1*0 P.ii. in 
R'*o.h hi‘5, n;j*3 direst that my vreo .rr-ndsticn be in ny 
hand?; (after having b. r.n seiv.-d c*> era no:*?. ...or the sevora 
do i end an to) at ic ’.at a ;ek be-or a men. 


Sincerely, 


Jercr.o Londin, Poq. 
Stanley f. . Ark in, boo. 
Roy Colin, lice. 

* a m uhjf f *./ v. i . t v. « . i -2 *< 
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June 5, 1975 


Honorable Unit mm I'nr.co 
United CtefJudf.a 
Uni cod ■'fetes Ccurckcrsc 
T.cc.a 3C~» 

Folcv fru-re 

York. Ucv York 1C J:>7 


He: United nt^ fors r. Fa r 7 us rienn, eft e l . 


^ /*4 U lT • )) 


Dear Jvf ne V’napos 

Furrcant to your letter of I lay 7. in vhich you recurs 
certain infemr. tiers relative to the financial i:rr occasioned by 
the cc.'-iise of Or vis brothers, as veil as a relative* evaluation 

^ 4 •♦. «* % #*, « V* % * * > « . • • . 

u i i.li : - i- UJ.J.L Ji. .•i.w-il, rJtui.SUI <i..U . Vj-«. ui.U VlXUliJt w»;uy 

cc'Mitfcd nir'v.rv 1 .-. r.n of fort to avoid discovery, the Cevernmn 
eupplies yru vita t:.2 f o 11 ev * r.■:» infov:icn: 

(’a) T’v? y*;tent: of r’ir- noi .*.! I.ors - I «m intomed by 
Mr. Racusini thTTicnleutor ot"tre rirn, unit the Uew York Stock 
Eschwc suffered a direct loss of 3 1/f “illlcn dollars arising 
out of Cr.'i" Ire there 1 failure. Thl- rscncy vv.s raid cut or a 
4 * ] •* •••-» ! *«*-*•*• ».*i < %%• v ' 4 ‘' o* ^* • r* v > c ir C*.* - 

r 7 v.• - a w.* — «i- *• .» w *»•«. «- .ru* j - j ^ •'** *■ ■ ** • . — * 

rjr.ckrr.v'.e. I*rr:c-vnr. X ;:i also tc.!«j bv Ur. .'"tutin that the 0 
firm fid r.oc -.article!cn in t: o funding of this frv.it fund s 
the t'.rao tlfa’c ca:*.tenet! until June or jl 371, cn Guvir unr* arete 
to r v o v- hr. .Vreoruirniy, i*‘*e de fer.-ants r.vo in r.o per--teen to 
arouse 


that the 


r.cr.cy uacu to liquidate Crvis Brothers erne, xn 


part, fron the fires itself. 


J 


* * ♦#*» 
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Honorable \ 'Mtrr.n Knapp 
United States Cir.trice .Tud t 'o 


Juno 5, 19 75 


Tha 3 1/2 million dollars vas used prLr-arily to sub- 

. . a . a ■ ■ ■ * 


stltv.ta 

for m 

a cs '.ste ners r- 

neuritios 

{■S n *• 

V 4 iv t u 

had 

bnni:s ir. 

the L; 

11 i. u w u .7 wi* l\* n 

end Canada 

. 1 

• i « 

r • • * 

that, if 

Or*.* is 

h cl ho-an lir 

uidated in 

<• b ^ 

V. • i • - 

spr 

hypothec 

at ion 

figure could 

leave been 

less 

tha 


/ » — 

Thi. 1 ..", tjics t’: L.':v mused by vi* ? cj for.car.tt: .activities led to a 
hypothecation i:t-;ure almost double tbit vhich existed in the 
surir'j or 11.VI (feett loss chan r»i:c nillien to 11 nlllicn in July, 
1970). 


In addition, the United partners, subordinated lenders 
&nd general Dormers ol : Crain hr or hem. unavavo of the fraud bains 
ccmUttcd by the Jour do fondants, lest their o.ai investments, 

O S L **u<i>* red to be around $5,000,000. 


The third rroun involved in tha liquidation of Orvis 
vrerc the general creditors of the fir::. At the time of the liquids 
ticn !:r. Ke' % u 3 in \ms forced to r*ny creditors only 15 to 30 cento 
on tha dollar for »«? « Mr. irfory 

,«/; fhrt close to SAJO.OOO vis lost by creditors vho vare unable to 
receive full u.jy ent _;*r.n ‘.. .van or e xi 1 ;; c■.*.csv.■noire. ....r.aily, 
the :e*Uv::i n: Crvfs. y.m. •or.uv; clma lo fmr hvv.rryd, had their 
jobs tea. .inateo uL»i*v.->tJ.y iri the s ureter of 157 3 ami <-ici not receive 
»ny of tha severance pay to which they wore entitled. This amount 
is estimated to ba 950,000. 


7!r. fe-usln mb.c:: to ins or tent observations abort the 
loss rr. rf.eve.I L; the cart"rrs ana t:.m .leasers. j.- rvc »:au 

been Uouia-atcd' in the snimr; of 17 5’? it ir, highly Uhely their 
the p.-rta.ers vsy;. u still' h*ra hern '.’.nad cut; out tae ui vat nan 

of v.'.eir accounts (valued ware by r..e - : _et c.’.a.c c *a atre/.s ~n 
their a.cecu its verc pore rally ! • i" her at the time) would not have 
nade it necessary to resort to cr.a i'juhanto trust fund (even 3.1 
one culsted) - .at leant not in an amount nny.have near 3 1? 
million dollars. Ferhapa rare importantly, the Court undoubtedly 
recalls the te 3 circa*/ iron various witnesses «ic trial, confirmed 
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Honorable \ hitmn Kr.aon 
United States District .Judeo 


-3* 


Jena 5, 1975 


by !!r. be pur. in, theC, even vhlle the fraud vaa bo&r.j* pc-rp.otratcd, 
r.c- j partners. ' ‘-re . ' ' r p invit'd to invent capital xn Orvj.s. 
Partners r,u*n 'four rat (l/;•,*. interest) and JUirsrctta (0150,COO) v 
nebed to r.vJ, ::i dent, did invest veil after the fins chcuJd have 
coated do.*ns business. ‘ifcay also veto viped out. 

(-0 Ivj * uni n ar • Trc titur.* m P.-'\Mry the r. - 
/.s 1 have r.lror_v :-;ur::i 


•* •* o r •* i (-*•.. • . 

*» • »• ^ ^ 1 — L i. . t v. • lli 

J-« 1 i.v.Ci.c . 11 •_ « v ^ 11 » A ij» 


relative fj.ui.lc 


. * u , 

l.iU 


yt 

4. OI it 

.a ic 

•' r ^ 
l . 

• j 

• »• 

-» V 

vert 

v. , 4’.* 

.v • 

A. w ■ 


iT i* 

;o ;t 

foot 

ti 

1*3 

bill 

•/Air 

mti 

c.-n 

c»« 

? r-i 


v:: .‘tic.i of the Orvls deaf:; 


: .Aon:*, ,i.:»ea ana .uo.;er, the Covemr.rnt point 
prir.mra.l 7 to the fact ch.it, do-volte An i or sen 1 s protestations to 
the contrary, no and ;;lcrn boro the major ror.oer.sihillcv of runn 
t!»a fir.a. -lone. the mnv;:inj; partner of Orvio, the ludivih: 
vho actually rr.r. the cc—r.ny erring 1559 ar.d 70. 5 Te plec-eu r-uilu 
t*e cenr'' < v '*** j t’rte »' 15 ”>* *’<th x'xr'rv fleet Otvis * rrv*rr_ 

tlcns. hr*'? *'i*? the '. ■* hem oc ;7recustive {'*•*'■, n> ; J 

c'.n ?'V* • vi.^ i * *.3 * ,’ 1 t-»n^j*'j..»f\ -»>a -*•■*• i 

' 1 . • * * . •• • •• 1 - * . X. k , . . “-J 1 I : - .1 J... o .7 ..•! 


.. .;.* « w . . . 


r.laannor Ar.dcro .-a ever r..vf.o nr.eei-ia islca c urrina ; tho 
boohs, nor aid they ilia any raise documents with the SfC under 
tholr ern sip,no cure. Kovcvar. Andersen and Sloan both kr.ou vkat 
van happenin 3 and voro in a pasiticn to prevent it. Instead they 
prcx*oC(* 1 ! c**..7- ~*■"arti tn*d 7 r xldui.f. \'\ 3 ff n ?C» to fal^i *"\r 
co::?;:-u> t..e tr e e:v:v. icf j.. the _iv ; .ran r.iu . ::xir •• aau -he 

7::c'.'*r •..•ire r>.x mhanirn, bud keen bienn or.J 


.... 1 1 

» • • v* * , . % • « •. • « — 

^ •' • •• c i*'~n • •n« , A • • a 1 r • * . 


jyxr.p scries or t. e sorer.e. 


Ucntld h'ueh.er van rcraevh -1 he] o.t Andersen and Sloan 
in the *73 nor a l schcree of thir.ee. T.cckor is dtvocciv resnr.nnele 
fer the ill"eel hypothecation of custo.ier securities vfvich, by 
)hiy of 1970, totaled sere ii million collars, broker directed 
various cryj.ccoes of Crvis to u::o these custceuir securities as 


iJ 
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r.RFjln, 


Honorable '.’hitrum I.’a.rpn 
United States District Jud^a 


June 5, 19'5 


collateral to .secure Orvis b-n’c loans. Teen the f»ru» vas licuid- 
r.teo, te;yiLin vva vie to su-.-{'.if.ee .O.r* assets j . * arce-sd a 1/? 
million d ••. Liars of the hypothecated securities, i.-.e re 3 t vns paid 
out primarily by Uhv h.vo Yor:; Steak ■btcha.rr’.o Trust Fend. There is 
d sorv.tua <• uc u c.: i ;■ a uo wo tear or Ar/dorsci vcre ever sarnie 

aware of tv.a or.tunc of hypothecation. Cl.u.rly, Kilduff 

was in the dark about II:. 


Tr. rdhi'.;.ra, cr.-j r!:*>nld ret ’"a ere the cestirmey at 
trial fan virhes.-c;; ouch as i'.nrtrj. and rase era that ikxcktsr, not 
XCilauirr, assured t!:r..a t.ict nl. a a" !t the baekkeepirr erne tiros 
wero cuastienable, kuchcr vculd li..v.e no trouble ccavir.eins the 
E::chcr."c that everythin*?. uarj ell rir-.ht, 

I 

(■d) J v j;*V:V>: - *•'•« 0'.r,»rt also asks it Siena, Anderson 
end/or hhvrkra ce ait ted per jury. The r.r.r.var :v.:sf ;s yes, all 

! . "it-, r- • «— i,* 1 # .4 *- .»»!•, ^r- *.!, • f*'-7 /*» 1 ,,» .» ,, : 

u • v^j.. ....iiww ... >— l. u Ci w c;.v* t.^'j i.i) L * / JL} tuivi lJ°2Tii0tl 

lyiry, vhen ha took i;..o str.nci in the present trial. Tims, Si can 

notified s;t the f/JC tk.it: ho had L cert-Jin 

t rr a'•.:•:';Lc::i wra . iaif an. i:.:o v.:v.!“T::::3 : wotovly rr.volvt: 

S.^ peeve to cavi.ial •:..‘icier.. a a :.!, V.. n tohl ;.V. ..* 

• 

;• r* % • '»; r• . - *• ••• • •%•.•» I i •••■.*.,. •*, . - * ^ •• - « . •- •* * .% . . • /t .. - 

' 4 ,k * • * v k ’ - ' •• ». ■ . U <•'•> A l*i. ...» 4 . t .-« w*i I «. w « . . M J .... • . V s* f •% i • L • 

had no Jc'.it/..'j.c.».c;o {.'t any i:.*..ere.par eCv.n.toro.::?,, hi Lis pari:! ussier 

reference to the GO,(.00 share trado to tha Clinton Pension Fund, 
Slcon claimed no impropriety. 

/v.deracn r.:-w.*-sdly tustiirla.l at thi f***^ that he had *-■ • 
eased cut c-f v.a.ar at _\.3 visa-.j by hlta-.i r..*a th..t ...s had no c:.*atc’a 
ever Orvis 'alley. Tu ad-.J.hioi, he to'J t.-n ;;..d *•.•'*.ac ho vs3 
tela Uy t .■:re. oj s. ;v trr \h *.et..aa.5 a ;S. - . ’ 'oiaco j i l.’*j bou!:s 
iiyoropcrxy 9 irmly to ib.:nro;c the fir. j’:j capital pcs itiers, /.t the 
t'-'ai /r.derno.i ter t;.i.;.aa that ha \ ass tssvor told by hlKaff that the 
five's capital pen it ion ’.can in violation of ibreh.anyc and SbC 
rcq ui rerrontn; in r.iditir/n, Andersen stated that ho never helped 
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KRT:In 


Honorable ’ ; lean Knapp 
United States District Judge 


June 5, 1975 


arrange a fictitious CO,000 share trade used to inflate Orvis 
capital vita Clinton. Andersen testified that he vas unavore of 
any iv.proper transactions or bookkeeping. 

Pucker testified at the SCO that ho. was ur.r.vre that 
certain bad debt accounts voro being treated on the bocks as good 
clistener c: a accounts, and stated th^tthe fir.a 1 s capital position 
a J. vs. vs satisfied r:-:ch.**nge rcouirereonts. Pucker also statc-d that 
ho had r > :3 c-fre of any i.avropar transactions being placed on 

the Crvir. bocks. 

These cxarolcs of the ni:orn tor.tlieoviy of Sloan, Anderson 
and Eucker are directly contrary to the testimony of Aildufi: and 
ether vitr.c: ses r.t trial. Ando men's n labia , in particular, that 
he vjcs a-itrcut pover at Orvir.: is contradicted not only by Kilduff 
and the ether general partners \.ho testified at trial, but by the 
defendant xuaker himself, vho told the STIC that S3.oan and Anderson 
ran the firm. 

( 2 ") r *•’*■>.r C‘ —.c-td''vat''.o^*s - After p]end 5ng guilty, both 
Gloria end "acker v. it *.*:.tin •;._» on >. <ci Oceanian in notice to *: is - 
cur a ts • :::: -_n m an: ration :.‘c-r the r'inut /.’liars on. fb.nv 

vore botr. fcis than cciviiu, ni,lying* :k ;a their ei:n involvement at 

the expense or Andersen. Neither testified at trial. 

It should only be noted that only Anderson, among nil 
the defendant?. vas never r>ro •ecuted 1;v the I’w v 'o*rk Shoe!: 7k •change 
in a diredo.entry oreccc-.iin '. ' i:a lieu Lur. tor i.v'er.is r.ia that the 

c-»lv rccrcn Arc arc on avoided rn axchnugo discin’. r.:s:.",» hravirg is 
bee.-iure the bucnnnne. in a umr.ural kc-ai.-uo, inilu.i to pro:::: a: 
charges r.gnrr.sc Andersen iritnin thirty days of An a or son 1 a rosi^nati 
from the d::chrr.go. Under Exchange rules, any disciplinary action 
then became tine-barred. 
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August 1 -, 19 70 


Mo no 


Tn: The Liov.idstin:: Covcittcc 


c-_.. 'if;!—./ -cuTjeer** of a convorr-r.tion I had 

toi.-.v, 12, 1570, «itS» Ra’-srt 3<e!wp e»w i '- cn «• “’V: 

of the Kcw VC-;: scco:: Sasii«i-.w ... ..or.c-n.^y y Oi 

xs>b-v Tweed. ISndicv Hotaev, cc.ur.cel icr • l -' ■* 

#% . T v.4 ►'r r, ui**c z.s co titc nw%wU^» 

Lrchans o. I evd c.-liod i. • >- -y ~ _. .. 

of tka nr.ueir.t-'r.eni or a li.fc.dntor by the .cw .or.; •- 

Erchenro*and to clarify the status c: each cf the p^ci-crs 

of Or*.*is Bros. in connection witn cr.uicy.nent of trier, oy ctno 

f x XT.S • 


-s " r- '•'h \;e *’ 


ft ft L O V 


• -A. • 


still seeking 
Ch.'o::-'e Vrat tor. to 
:rt rr.:t c:i a speaker 
koser.borry participate 


After advisir'j r.*.n 
to obtain she riennturns of 
the IfXCutctiiwii i'.w iou: i.r../ 
phono in order to oava Hr. .. i "j a c g en*- 
in the conversation. 

.ft 

Mr. Bishop first advised ne that no rnit..o_ 0_.>.s 

• f * Bros. could be approved at thin tine as e. r.:.-noDr_or an 

number the cork Steer. .b:cna*.:.n vy-t- -- • - ;. 1 

mined whether or /.ot £-**— 

tu'J . 1 .•-* / ^ w *■ . . . . . . . _ .. 4 : 

determined for ss~ : e tarns, •'••'- iCC'-C..; *~* r ~ * . 

j,n 


Governsv:c»vici cr-u appro', o 
? jj i pa ir.eu.osr o.c oiiuwi«a * •-• —- 


k - n #■. i t o ' 7 " * * ***•-» 




liitn the exception of whot hr.ccx.'.cd the 
iv** vtr.erc of Orvis Bros., Mr. bishop sntisvcor - •—- *-••'- y 

vovlei approve and would expedite the ^rptcvr.^os ir: - 

of Crvis as .-.n crr.pj.oyee in i.r.y ofcr.or r..-.o. .. 


oi urves ..i. .in u-.w.-v v-w .. .. ... . 

eriployecs would bo pf.nnitv.ee. to tone B?. : sa:r/5«o^; e-j— 

• . • • ^ ; .« 4- * ^ • »! : r ^ • ** * iVC n*~ w .*> O» v * ‘ 


1-=-* 






V.CiV-c ." •_. 


offica rcareers c ~ r.notno.v r.* *.ccr 

,..,, .._ ...i,.’, c _ c ~i t ^^ "-'.sfor" n;j::tr.P“s » 

v * ~ **. * —*»'. -‘ “ I . '.i.*.., *.•.... n ? rtr.o 1, s 

Hr. Bishoo aucj eaten cnat - - —- r » . i,*.„ 

w!.o *.;ov..ld be cons ides ^1 in bus ccc _r ;ry vttiu _ f 

the ncmarine; partner, Mr. Sucker, the porener on ^ 

_ tti-fW*. the o.-.rtr.cr -r. cr.cc e_ u.._ x*...-.. 

one.awxe..-, <.I— * • - - .. . . * i <. •• «<• >■ 

cial affairs of Orvxs Bros, he r-nicc..- .... - - 

, ’:^ajor ,, partners night be crpandec, but it yas onlc.-i- thi_,- 

' j i 'I'm r> LnOft.*h *• ^ u«.t. - - ,.--•••• - - * 

voii.-.d ^ I ii-_ — J - - .r- . ... , .1 T .,,a > „.K,-.T- 

take posirior.s as r eg is teres represonuc-i ,-s -•* -y—- -- 

firm irav.eeiataiy. These persons would not, however, we pernio.e 


l.W W f 


f 
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'- 2 * . • 


■•to take Managerial or supcrvj sory positions for appro:: irr.e. holy 
throe r.pr.ths or until the honors iu«u i?irLs>rns nrd whether or 
not any charges *..*obe brought ognir.s t the “r.ia^or" partners. 

Mr. Bishop indie at'.;; that at the present time, be .sod 
on the info.vw.aticn ivariable to it, the* Ihichantjc was not con- 
«-.<? rplatir.g trineinn any charges <icjr.inec the •’major" partners for 

fraud, misrcorcsenv.a tior.c, cr making incorrect statements to-— 

the L’rchcr.ce. The likelihood was that charges, if brought, ,_ 

would be breed on lack of rv.ee;rate supervision. In this area, 

.he indicated that the two principal grounds for criticism 
.appeared, tc be the .large leases taken by the firm in the ro- 
cullcd ''Kane'' trading account and the fina's lack of super¬ 
vision of Mr. Keccikos. 

Mr. Bishop indicated that any partner who wished 
to expedite hie approve 1 ir. another firm should clear his sta¬ 
tue with Mr. R.rv.tir.. By giving Mr. leaguein a detailed outline 
of his duties ar.d rcrponr.j bilitics at Or vis, Mr. Ramis in would 
bo able, to date mine whether or not that person night be 
included in any possible future charges as a "me•jo;:" nertner. 

He also indicated that the charges that night he brought, if 
any, would result in <; possible censure end fine rather than 
a suspension, however, if subsequent events led the lb:change 
to rock r;;; r . r-rr.-'.vn of any partner, the tiro frc;.i June 4, 1970, 
when Cryis officially began liquidation, would count as part 
or the curpensic.i period. 

Mr. Dishop finally indicated thr.t the Exchange was 
ertrovoly pnwith the* cucratior.s and results of the 
Liquidation cor.-uittee :.*j.nc<r* it I*si bean fcatted. He ackno-w "ngur 
that the Licuic.r.tic;* Ccnovlttco had already solved many diffi¬ 
cult prcblc-.;- and that a ho B::cha;r.~e v.ou.ld not, under any cir¬ 
cumstances , criticise the Commit tee for the actions it had 
taken. 

On the following dr.y, August 13, 1970, I had a further 
telephone csr.vsrsation with Mr. Steel; with’ particular reference 
to the c.ccisicn rase by Hallo S Stieglitr not to hire Mr. Sloan 
in on administrative position. He indicated that it was his 
impression that Hr lie was vuvjilling to hire Mr. Slcr.n if there 
wao any pcs:-ability that charges night be brought against hi-r 
in the future became cf the possibility of adverse public . 

It:. Stock also pointed out, however, that the Lachance r.ic/i yi 
teak to hold the "major" partners of Orvis responsible for 
conductincr business while in capital violation. I assured hin 
that v.*e had adviced the Exchange as coon as wc wore aware that 
the firm might be in capital violation.. Mr. Stock.acknowledged 


-cT> ' 
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. ’ . • • -3- 

thiu nrd indicated he fird previously reed n copy of a ptatcrr.ont 
node. i>v f'ijr.-.rr.. .Si can :.ni .'.nd02r.cn to ■ter•: i.svnan at the 
tovaic'i'*. the- c:.n of !*.. y. he lurth 'r ir. J: c:. - :d that n passable 
cneen-e or cpereciea vhile in tropical viuljLlu.i r.iehL c »*...•.* ivc:.; 
the MJC r.r.il it chi?' verr or no, tho chom ism;.Vc Lc hrouq.tw 
jointly nqe.inst Crvir. end the h'.'Sf. for. perr.i cttn-i tr.c 

f. ^ v^ «• • *..• *• C'^cirri o. .* ter wr.o rixt a ci ci bccr* t\c* s/soo 

that a capita; violation night o::ict. ' 


PGS/af 


Peter G. Sehnidt 
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AFFIDAVIT OF CARL W. ANDERSON IN SUPPORT 
OF SENTENCING MOTION 

UNITED ST/TFS DISTRICT COURT 
SOUTHERN L/l S'i AICY U;' 

---------------- - :c 

UNITED STATES OF AMERICA, : 74 Cr. 659 (WK) 

_ v - : 

G\RL W. ANDERSON, ft al., : AF FIDAVIT 

Defendants. : 

— — — — — — — — — — — — — — — — — x 

STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 

CARL W. ANDERSON, Deing duly sworn, deposes and says: 

1. In 1962 I became a partner of a member firm of 
the New York Stock Exchange. By virtue of being a partner of 
that member firm I became an allied member of the New York 
Stock Exchange. In 1962 the requirements to be an allied 
member were quite different from the requirements of the post- 
1968 period. At the tine I became an allied member of the New 
York Stock Exchange 1 was only held responsible for reading the 
Constitution of the New York Stock Exchange. In approximately 
1968 the requirements to qualify as an allii . member were sub¬ 
stantially changed in that new members were required to go to 
the New York Institute of Finance or have special tutoring in 
order to prepare for the partners' examination. The partners' 
examination covered not only the Constitution of the New York 
Stock Exchange but rules and regulations of the Securities Act 
of 1933 and the Securities Exchange Act of 1934. 
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of Sentencing Motion 

2. 1 never had to lake such an examination as it was 

not required. Therefore, I did no: go to the New York Institute 
of Finance nor did I have special tutoring. As a result, I 
was not made aware of the various sections in the Securities 
Act of 1933 nor in the Securities Exchange Act of 1934. 


3. I did not know what information was required to 
be sent to the Securities and Exchange Commission by our auditors 
or staff accountants. I am not familiar with and had no knowledg 
of Rules 17a-3, 17a-4 and 17a-5 of the Securities Exchange Act 
of 1934. These sections only became familiar to me after the 
indictment in 1974. 




Sworn to before me, this 
12th day of June, 1975 


CARL W. ANDERSON 


_/ Sf •< - -■ - 


MARIANNE HENEV ’ 

Notary Futhe. S;« -‘.'i'" Ycr '' 

Mo. 4 1 e:~ -. 0^ 

Qualified it. - - '■’ ,v . , 

Ctrl' c:>ic tilco • 1 ,- 

Comr.i ssion Expires Mjn.n j3. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORE 



y. 


UNITED STATES OF AMERICA, 


- against 


MEMORANDUM AND ORDER 


FERGUS M. SLOAN, JR., CARLW. 
ANDERSON, DONALD EUCKER, JOHN J. 
VILLAN1 and THOMAS C. KILDUfF, 


Defendants. : 

-x 


74 Cr. 859 




KNAPP. D.J. 


Defendant Carl W. Andersen moves to set aside this ~ 
Court's sentence of imprisonment imposed on June 10, 1975. He 
argues that no imprisonment may be imposed under the circumstances 

of this case because of the peculiar interplay of the conspiracy 

v 

statute, 18 U.S.C. §371, and the sentencing provision of the 
Securities Exchange Act of 1934, 15 U.S.C. §78ff(a). We disagree. 


The defendant was convicted after a month-long jury 
trial of conspiring to violate the federal securities laws, 
particularly 15 U.S.C. §78qi«) and throe Socnjitimi and Exchange 
Commission regulations promulgated thereunder. 17 C.F.R. <h.-j?4').l 7a- 
3, 4, and 5. Tin’ riled statute provider., in po) tinent part, that 


I 


r 
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every broker or dealer 

‘ % ;* I' •. 

' r" • ‘ * "shall make, keep, and preserve for such periods, 
such accounts, correspondence, memoranda, papers, 
books, and other records and make such reports, 
as the Commission by its rules and regulations 
t . may prescribe as necessary or appropriate in the 

public interest or for the protection of investors." 

. i 

The three SEC regulations here involved - promulgated pursuant to 
that statute - list the specific records and documents that must 
ke accurately made, preserved and filed. 

•'* i- . - % 

The charges in this case arose out of the financial 

.*f 

collapse of Orvis Brothers & Co., a member of the New York Stock 

Exchange. The motivation for the conspiracy, according to the govern- 

vv* 

menfs proof at trial, was a desire among certain partners at Orvis, ^ 

• v • * . .. 

including Anderson, to hide the fact of the firm's deteriorating 
financial condition from the St-ck Exchange and the appropriate . ' 

'regulatory agencies. The method for achieving this purpose was the „ 

4 

making and filing of inaccurate records and documents, all in contra- 

• » . * ? >' 

. ' •» 

vention of the securities laws. .• 

* • • • . 

I. _ , v 

The main issues litigated at Anderson's trial were twofolds 

first, was there a conspiracy among certain of the partners at Orvis . , 
to maintain false records and file false financial statements with 
the SEC* and secondly, was the defendant Anderson a knowing and wilful 
participant in such an unlawful enterprise. The jury resolved both 
of these issues against the defendant. 


2 
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In arguing against the imposition of a jail sentence, 
Anderson reli.es, as noted above, on tie interplay between the con¬ 
spiracy section under which he was corvicted, 10 U.S.C. §§371, and 
the penal provision of the Securities Act, 15 U.S.C. §70ff(a). 


The conspiracy provision, after defining the crime and 
prescribing the penalty, contains a proviso which states: 

"If, however, the offense, the commission of 
which is the object of the conspiracy, is a 
misdemeanor only, the punishment for such con¬ 
spiracy shall not exceed the maximum punishment 
. provided for such misdemeanor." 

Anderson thus maintains that it is necessary to determine whether 
the conspiracy of which he was convicted had as its object the com¬ 
mission of an'offense which is solely a misdemeanor. This inquiry 
requires reference to 15 U.S C. §78ff(a), the penal provision of th 
1934 Securities Act. This statute, which reads as follows, 

"(a) Any person who willfully violates any provision 
of this chapter, or any rule or regulation thereunder 
the violation of which is made unlawful or the obser¬ 
vance of which is required under the terms of this 
chapter, or any person who willfully and knowingly 
makes, or causes to be made, any statement in any 
application, report, or document required to be 
filed under this chapter or any rule or regulation 
thereunder or any undertaking contained in a regis¬ 
tration statement as provided in subsection (d) of 
section 78o of this title, which statement was false 
or misleading with respect to any material fact, shall 
upon conviction be fined not more than $10,000, or 
imprisoned not more than two years, or both, e * -»t 
•hat when such person is an exchange, a f;nc not x- 
eceding $500,000 may bp imposed; but n o person shell 
be su bject , t o im pris onment u nde r tlli n rec ti on for the 
viola tion of any m l• • o r vqeuIn tion i f 1ie_ proven that 
he I khI no l. now I < - line of su ch rule o r retaliat i on ." 
(emphanis addcd) 
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• • Tuukcs--the violurciou ot the securities laws a felony. However, 


.t 

-•the s ta tr» t.n ’ a iu_n.?J clause (em'-.'v-sized in the above quotation) carves 


out'a s pec.va. l’< except.’ which...* '>hibits imprisonment of a person 


convicted under 15 U.S.C. §78ff(a) for a violation of a rule or 

2 / 

regulation of which such person was wholly ignorant. 


Relying exclueiv* . ' bn this so-called no knowledge 


proviso, Anderson claims that because he was wholly ignorant of 


the specific requirements set forth in SEC regulations 17 C.F.R. 


§§240.17a-3, 4 and 5, he would only be subject to punishment under 


15 U.S.C. §78ff(a) by a fine not to exceed $10,000. Since any offense , 
punishable by a fine only is classified as a misdemeanor, Anderson .; 


• . • 

completes his syllogism by concluding that he can only be fined up 


to $10,000 on the conspiracy conviction. 


The weakness in this argument is that it is based on an in¬ 


accurate interpretation of the purposes of the "no knowledge" proviso in' 


15 U.S.C. §78ff(a). This clause is rather unique in that it permits a 


defendant prior to sentencing to rebut one presumption that he had knowl 


edge of the rule or regulation of which he had been convicted of 


violating. It was included in the 1934 Act ns a compromise measure 


to allay certain fears in Congress that, by enacting a vast new 


securities statute giving broad rule-making authority to the SEC, 


and by making violations of such rules criminal, the legislators were 


4 
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subjecting totally "innocent" people - persons who might act without 

.knowledge that their conduct was now prohibited by a rule - to possible 

f k 

incarceration. The compromise impliedly recognized that under such 
circumstances, strict adherence to the presumption of knowledge of 

f 

the law would be unwarranted. See, Her lands. Criminal Aspects of the 
Securities Exchange Act of 1934 , 21 Virginia L. Rev. 139, 190-193 
(1934); United Ktate s v. Li 1 ley (S.D. Texas 1968) 291 F. Supp. 989; 
United States v. Guterma (S .D .N .Y.. 1960) 189 F. Supp. 265. 

It is equally clear, however, that Congress did intend 
to maintain the usual presumption of knowledge with respect to the 
standards prescribed in the securities acts themselves. The "no knowl¬ 
edge" proviso is explicitly limited to lack of knowledge of a "rule ot 
regulation". Congress did not intend that the protection of the "no 
knowledge" clause would extend to persons who were charged with knowing 
their conduct to be in violation of law, but did not. happen to know 
that it was also in violation of a particular SEC rule or regulation. 

i 

See, United States v. Lilley , supra, 291 F. Supp. 989, 993. 

It is this latter situation that we here encounter. 

Anderson is not a tctally innocent person who committed a non-wilful 
technical violation of an SEC rule or regulation. Anderson was accused 
and convicted of conspiring to violate 15 U.S.C. §78q(n/ which makes 
it a crime to make and file false and inaccurate records and documents. 
In order to convict him of this offense, the jury was required to find 
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that he had formulated the deliberate intent to further an unlawful 

objective. Thus, the court instructed the jury that Anderson could 

not be deemed a conspirator unless he had (TR 3031-2): 

"Knowledge of the basic unlawful object of the 
consrlracy, in this case, deceptive record 
keeping and deceptive filing with the S.E.C. 
to conceal financial weakness; and that it was 
his deliberate intent to further that unlawful 
objective." 

Under these circumstances, it seems irrelevant whether Anderson 
knew of the specific rules which were violated. The no knowledge 
proviso was not intended to permit one who knowingly conspires to 
violate tie general standard of conduct set forth in 15 U.S.C. §78q(a) 

# . J • 

to claim protection on the ground that he did not have knowledge 
•of some specific rule or requirement promulgated thereunder. Such 
an interpretation would go well beyond what Congress intended when it 
inserted the "no knowledge" proviso and would be wholly inconsistent 
• with the substantive law of conspiracy, which makes one co-conspirator 
liable for acts corr.itted by other co-conspirators done in furtherance 
of the conspiracy, Pinkerton v. United States (1946) 328 U.S. 640. 

As we have now made clear, we deem it immaterial whether 
or not Anderson was aware of the existence of the particular rule 
which required the filing of any particular record or document found 
to have been false. We may observe, however, that if this conclusion 

t 

should be found erroneous, wo would find no persuasive reason for 


6 
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disbelieving Anderson's testimony that he had been unaware of the 

i 

specific requirements of 17 C.R.R. §240.17n-3 ,• 4, and 5. Indeed, 

. the verdict of acquittal on the substantive count may have been 
based on the jury's acceptance - at least to the extent of creating 
a reasonable doubt - of Anderson's testimony in this general regard. 

^The charge on this count required a specific finding that the parti¬ 
cular false filing had been within Anderson's "reasonable contemplation. 

Accordingly, Anderson's motion to set aside the sentence 
of imprisonment is denied. Final judgment will enter within five 
days. The execution of sentence will be stayed pending appeal. 


SO .ORDERED. 


Dated: New York, New York 


July 1, 1975, 


A — 

WHITMAN^NAPP, 


i 
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FOOTNOTES 

18 U.S.C. §1 classifies offenses as follosvs: 

"Notwithstending any Act of Congress to the contrary: 

(1) Any offense punishable by death or imprisonment 
for a term exceeding one year is a felony. 

(2) Any other offense is a misdemeanor. 

(3) Any misdemeanor, the penalty for which does not 
exceed imprisonment for a period of six months or a 
fine of not more than $500, or both, is a petty offense.' 

As is apparent from a careful reading of both 18 U.S.C. §371 
and 15 U.S.C. §78ff(a), the "no knowledge" proviso may not 
even apply to sentences under the conspiracy statute. A 
violation of 15 e.S.C. §78ff(a), for example, is not a 
"misdemeanor only" since the crime is punishable by more 
than one year imprisonment. Secondly, the "no knowledge" 
proviso only modifies the felony penalty if the defendant 
is "subject to imprisonment under t h is section for the violation 
of any rule or regulation" (emphasis added). In the case at bar, 
Anderson is being sentenced under 18 U.S.C. §371 and not 15 Ij.S.C 
§78ff(a). 

See, 18 U.S.C. §1, supra , n.l. 

The charge given on the substantive count was more favorable to 
Anderson than the charge specifically approved in Pinkerton v. 
United States (1946) 328 U.S. 640 . It comports to, what in 
our view, is the practice of this Circuit. Cf. Pinkerton v. 
United States, supra , 328 U.S. at 647-648. 
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JUDGMENT 



United 


rfAMktn. « 

1 uQARL_W._WiDERSON 


TGtfttf*' 

JUL 7 JR 


U—J GUILTY, and the court being satisfied that 
there h a factual bash for the plea. 


{ * I NOT GUILTY. Defendant K divharged a . • vV' • 

There being aXkUbg^verdict of \ D hr W>.4 

( t X i GUILTY. ^,i -Wr 

Defendant has been convicted as charged of the offeme(s) of unlawfully, wilfully and 
combining, conspiring, confederating and agreeing with others to poai 
offenses against the United States in the violation of T. l r nilft 

l a Vy r ' F ‘- R - SS240.?7a-3, 240.17a-i%S 

"•S.C. , $371} ■ 1 • IT 1 . i ” 


•a thorn, or appeared *J the court. die court adMpd Mu dtlondwt |uilty at tharp* MO convkad and Jdored *M 
hereb, committed to the custody of the At to. toy Genoral or Mt Mithorlicd reprnenuthe # or iutprUoMMai for <Mbtd i 

fear and one (1) day. Execution of the sentence is stayed pe nd 1 
‘resent bail contented and defendant to file new bail pending «] 


The court orders tornmi .megt to the custody of the Attorney General end recommends. 
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